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FOREWORD—What this Report is about 
___________________________________________________________________________________________________________________________________________________________________________________________________________________  
 

In 2004, the European Commission published a draft Services Directive aimed at 
creating a single market in services industries. We reported on the proposal in 
2005, when we concluded that the Directive was essential to the removal of 
unnecessary and unjustified obstacles to trade and to flexible markets thereby 
making the EU more competitive in a global economy. 
 
The original draft Directive provoked vocal opposition in a number of Member 
States. In some countries with higher per capita incomes, concerns about the 
impact of liberalising services were encapsulated in the phrase “a race to the 
bottom”, implying concerns that in some important senses, liberalisation would 
lead to a lowering of standards. This opposition struck a chord in the European 
Parliament, where the text of the Directive was extensively revised, and the 
Commission’s revised draft Directive appears to accept the bulk of these changes. 
 
This follow-up report compares the Commission’s revised draft Services Directive 
to the original Directive in the light of the findings of our previous report. The 
Committee heard evidence from a number of key stakeholders, who also 
contributed to our original inquiry, on how they viewed the revised Directive. 
 
Our report focuses largely on those parts of the revised Directive that deal with the 
provision of services on a “temporary basis.” We are pleased that the Directive 
remains horizontal in nature, covering a wide range of service sectors although 
there remain too many derogations and exclusions from the scope of the Directive. 
 
The basis on which services may be provided temporarily or occasionally without 
establishment in another Member State has changed from a Country of Origin 
Principle, in the original draft, to a Country of Destination Principle, in the revised 
draft. We regret this change which is a backward step, but understand the reasons 
behind it. 
 
The new basis of the freedom to provide services is accompanied by a framework 
that aims to set limits to host country regulatory requirements. There is a risk that 
this may still provide barriers to small and medium size firms wanting to enter new 
markets across the EU for the first time. 
 
Much emphasis is placed upon the provision of single points of contact in each 
Member State to help ease the way for businesses entering new markets. Much 
depends upon the effectiveness of such a service in all 25 Member States. Finally, 
as in all single market regulation, implementation lies at the heart of success. The 
Commission must be supported in its efforts to ensure a robust implementation of 
the directive, leading to a vigorous and competitive market in services across the 
EU. 
 
Overall, we believe that the revised draft Directive should be supported. We regret 
some of the changes but we also recognise that many of them have helped to meet 
real concerns about issues wider than the single market and helped to achieve what 
is a workable compromise for all parties.  





The Services Directive Revisited 

CHAPTER 1: BACKGROUND 

The original draft Directive 

1. In January 2004, the European Commission published a draft Services 
Directive aimed at creating a single market in service industries. The 
Committee reported on the proposal in July 20051, when we concluded that 
the Directive was essential to the removal of unnecessary and unjustified 
obstacles to trade and to flexible markets thereby making the European 
Union more competitive in a global economy. However, the draft Directive 
provoked vocal opposition in a number of Member States, opposition that 
struck a chord in the European Parliament. 

2. Service industries, including construction, electricity, gas and water services 
in addition to more traditionally defined services, account for over 70% of 
the Gross Domestic Product of EU Member States. However as we set out 
below, some services are excluded from this Directive and others are 
derogated from that part of the Directive which deals with temporary service 
provision. 

3. The purpose of the Services Directive is to facilitate the free movement of 
services between Member States. Although in principle there is free 
movement, existing barriers protect incumbent domestic operators, reducing 
competition and inflating prices; these barriers create or preserve existing 
returns to incumbents. There is also often excessive paperwork, which erects 
cost-creating barriers to new operators. 

4. Many services by their nature are best provided by relatively small firms. The 
often considerable and confusing bureaucracy required before provision of a 
service is legally allowed creates a difficulty in entering overseas markets, 
where a firm may wish to test the market by operating temporarily whilst it 
gauges the demand for its services. 

5. The overriding aim of the original draft Directive was to reduce barriers to 
the operation of a single market in the provision and purchase of services. It 
sought to do this by reducing restrictions on the establishment of services in 
another Member State and reducing restrictions on the provision of services 
on a temporary or occasional basis in another Member State. Our original 
inquiry and subsequent consideration of the revised draft Directive have 
largely concentrated on the latter as this is the area which has generated the 
most controversy. 

6. Proponents of both drafts of the Services Directive argue that reducing these 
restrictions will have the range of benefits typically associated with the 
greater liberalisation of the EC Internal Market, namely: the intensification 
of competition; increased pressure on underperforming firms to improve; and 
as a result an improvement in productivity and innovation to the benefit of 
consumers. 

7. As with any process of liberalising the Internal Market where previously 
restrictions were in place there will be winners and losers, even though the 

                                                                                                                                     
1 ‘Completing the Internal Market in Services’ EU Committee, 6th Report 2005–6, HL 23 



8 THE SERVICES DIRECTIVE REVISITED 

forecast outcome is a substantial overall benefit. It was to be expected 
therefore that opposition might come from those who felt threatened by 
liberalising measures, whether they be individual Member States or the 
interests of business and organised labour. 

8. In some countries with higher per capita incomes, concerns about the impact 
of liberalising services were encapsulated in the phrase “a race to the 
bottom”, implying concerns that in some important senses, liberalisation 
would lead to a lowering of standards. These concerns found expression in 
the European Parliament. 

9. In February 2006, the European Parliament suggested a series of amendments 
to meet such concerns, and the Commission has largely accepted those 
amendments in its revised draft Directive. The Competitiveness Council 
reached political agreement on the revised draft on 29 May. The text will now 
go back to the European Parliament for a Second Reading. 

10. On 25 May, we wrote to Lord Sainsbury ahead of the Council meeting 
detailing our emerging conclusions from this inquiry (letter in Appendix 2) 
and were content for the United Kingdom to agree to the draft Directive as it 
stood. This report formally lifts the scrutiny reserve on the Directive. 

Our previous recommendations 

11. In our 2005 report, we strongly endorsed the previous version of the 
Directive. We believed it “important for the European Union to be bold and 
resolute in its embrace of the single market” (para 180) and we reached the 
conclusion that, for the most part, the Directive provided the mechanism 
through which this could be achieved. We also found most of the concerns 
expressed by others to be unfounded. 

12. We endorsed the horizontal nature of the Directive, by which services were 
not defined exhaustively nor categorised but rather the same framework 
should apply in an overarching manner. This approach seemed preferable 
because a number of factors are common to a range of services. It may be 
contrasted with sectoral harmonisation: we saw “a clear danger in the sector-
by-sector harmonisation of regulations route [in] that negotiations will 
become bogged down for many years”. (para 182) We endorsed mutual 
acceptance (of national standards), rather than mutual recognition, so that 
for example if a plumber is viewed as qualified in Poland, he is qualified to 
work in the United Kingdom, subject to some safeguards. 

13. We viewed the ability to provide services on a temporary basis as an 
important freedom, and therefore asserted that “Nothing should be done 
through the Directive … that diminishes in any way the existing legal 
freedom to provide services. Rather, the aim should be to simplify and 
strengthen that freedom.” (para 186) We called for a clear set of guidelines 
regarding the nature of “temporary” in order to provide legal certainty. Some 
witnesses to our original inquiry were concerned that “temporary” was only 
defined as the alternative to established provision, without explicit criteria 
which make an enterprise established. (para 60) 

14. We strongly supported the Country of Origin Principle (CoOP) as the 
underlying basis for the operation of a business in another Member State. 
This is the principle that if an enterprise complies with the rules applicable in 
its country of origin, then it qualifies to provide services on a temporary basis 
in another Member State, despite the differences there may have been 
between the regimes. The alternative is a country of destination principle, 
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under which an enterprise is not allowed to provide a service unless the legal 
and regulatory requirements of the destination or host country are complied 
with. We felt that the latter would put substantial demands upon the 
information that businesses, especially SMEs, would require whenever they 
wished to do business in another Member State on a temporary basis. 

15. We were also of the view that certain health and safety concerns had been 
exaggerated and doubted the need for extensive derogations in this respect. 
Here it was clear that some comfort should be offered to consumers as to the 
minimum quality of service they should expect; indeed if none were offered 
consumers might become reluctant to purchase the service. However, the 
danger was that “health and safety” could provide a back door through 
which onerous requirements could be placed on providers from another 
Member State. (paras 196–200) 

16. We took the view that many of the concerns expressed about a “race to the 
bottom” in terms of employment conditions would be met by the overriding 
application of the Posting of Workers Directive (Directive 96/71/EC) to 
employees posted to work in another Member State. The effect of this would 
be that such employees would be covered by the laws and regulations relating 
to employment in the host country. 

17. We called for the Commission to rule out “blanket derogation for all services 
of general economic interest,” (para 208) as distinct from services of general 
non-economic interest. All services of general interest are provided at low 
cost or free on demand, but those of general economic interest are typically 
produced by private or public enterprise in return for payment from the 
public purse. 

18. Nevertheless, although we provided a strong endorsement for the approach 
adopted by the Commission’s drafters, we acknowledged that the path to 
adoption of the Services Directive was not smooth. 

19. In particular, we were “doubtful that the changes the United Kingdom may 
need to make in registering or providing information on service businesses that 
wish to trade in other Member States have been fully grasped” (para 206). 
This was because the United Kingdom takes a rather relaxed approach to the 
provision of many services. No registration process is required in order to set 
up in business in many service occupations, but this means that the first draft 
Directive’s proposed mechanism of home country supervision of an enterprise 
is more complex for the UK than for other states which have a more formal 
approach to many service activities. For example, a German hairdresser is 
registered. Hence at some level of Government, information on the enterprise 
is collected and can be verified. The same is not true for a British hairdresser, 
who might not even be registered for VAT purposes. 

The Commission’s revised draft Directive 

20. The initial draft Services Directive has now been revised considerably. 

21. Although the word “horizontal” does not appear in the revised draft 
Directive, it is clear that it remains horizontal in nature. That is, although 
there is a list of indicative services covered (Recital 14), this is not exhaustive 
and unless specifically excluded or derogated, the draft Directive is intended 
to cover all services. However there are significant exclusions and derogations 
which are dealt with below. 

22. The revised draft Directive retains the right to provide services in another 
Member State on a temporary basis and it is clearly viewed as an important 
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mechanism through which trade in services between Member States can 
develop—this is set out the second paragraph on the aims of the Directive 
and is discussed at several further points, for example in relation to Article 16 
discussed below. The concept of temporary has been codified somewhat by 
reference to existing case law (Recital 36b). 

23. The revised draft makes it clear in Article 3 that the Posting of Workers 
Directive prevails over the Services Directive, where the two conflict. This 
was a matter that we viewed as explicit already, but was the subject of some 
previous confusion by certain parties in the earlier version of the Directive. 
The same article also clarifies that the consumer protection law (and more 
generally, any contractual or non-contractual relationship resulting from the 
supply of services) is that of the state in which the consumer resides, rather 
than that of the provider. 

24. However the basis on which services may be provided temporarily or 
occasionally without establishment in another Member State has changed 
from a Country of Origin Principle to a Country of Destination Principle. In 
the revised draft Directive both the right to provide services on a temporary 
basis and the legal and regulatory framework within which such operations 
may take place are brought together in the single phrase “the Freedom to 
Provide Services”. 

25. While the revised draft Directive places the legal framework clearly within 
that of the Country of Destination, it seeks to ensure that this does not 
become a major constraint upon the provision of services on a temporary or 
occasional basis. 

26. It seeks to achieve this in two ways. Firstly Article 16 (1) limits the ways in 
which host country requirements can be applied: “Member States shall not 
make access to or exercise of a service activity in their territory subject to 
compliance with any requirements which do not respect the following 
principles: (a) non-discrimination … (b) necessity … (c) proportionality.” 

 

Article 16 (1) 

Freedom to Provide Services 

Member States shall respect the right of service providers to provide services in a 
Member State other than that in which they are established. 

The Member State in which the service is provided shall ensure free access to 
and free exercise of a service activity within its territory. 

Member States shall not make access to or exercise of a service activity in their 
territory subject to compliance with any requirements which do not respect the 
following principles: 

(a) non discrimination: the requirement may be neither directly nor 
indirectly discriminatory with regard to nationality or, in the case of 
legal persons, with regard to the Member State in which they are 
established, 

(b) necessity: the requirement must be justified for reasons of public 
policy, public security, public health or the protection of the 
environment, 

(c) proportionality: the requirement must be suitable for securing the 
attainment of the objective pursued, and must not go beyond what is 
necessary to attain that objective. 
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27. Secondly under Article 16 (2), there is a list of things, such as authorization 
requirements to register and obligations to possess identity documents 
relating to the activity, that cannot be imposed upon service providers from 
another Member State. 

 

Article 16 (2) 

Freedom to Provide Services 

Member States may not restrict the freedom to provide services in the case of a 
provider established in another Member State by imposing any of the following 
requirements: 

(a) an obligation on the provider to have an establishment in their 
territory; 

(b) an obligation on the provider to obtain an authorisation from their 
competent authorities including entry in a register or registration with 
a professional body or association in their territory, except where 
provided for in this Directive or other instruments of Community law; 

(c) a ban on the provider setting up a certain infrastructure in their 
territory, including an office or chambers, which the provider needs to 
supply the services in question; 

(d) the application of specific contractual arrangements between the 
provider and the recipient which prevent or restrict service provision 
by the self-employed; 

(e) an obligation on the provider to possess an identity document issued 
by its competent authorities specific to the exercise of a service activity; 

(f) requirements, unless those necessary for health and safety at work, 
which affect the use of equipment and material which are an integral 
part of the service provided; 

(g) restrictions on freedom to provide the services referred to in Article 20. 
 

28. Notwithstanding the above limitations imposed upon the application of host 
country laws and regulations, the revised draft Directive provides something 
of a loophole under 16 (3), which states that “Member States will not be 
prevented from imposing requirements on the service provider where such 
requirements can be justified” for the reasons set out below. 

 

Article 16 (3) 

Freedom to Provide Services 

The Member State to which the service provider moves shall not be prevented 
from imposing requirements with regard to the provision of a service activity, 
where they are justified for reasons of public policy, public security, public 
health or the protection of the environment, and in accordance with paragraph 
1. Nor shall that Member State be prevented from applying, in conformity with 
Community law, its rules on employment conditions, including those laid down 
in collective agreements. 

 

29. There are a number of exclusions and derogations which were not in the 
original draft Directive. Exclusions apply where services are entirely excluded 
from the scope of the Directive, whether those services are provided on a 
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temporary or an established basis. Derogations exempt certain service areas 
from those parts of the draft Directive relating to the provision of services on 
a temporary or occasional basis, for example Article 16. It follows therefore 
that some service industries are not covered at all by the Directive, while 
others are covered only when operating on an established basis, and other 
services are covered entirely.  

30. The exclusions are set out in Article 2; amongst other things, the Directive 
excludes all of healthcare, most social services, gambling, services of 
temporary work agencies, private security services audio-visual services and 
some official services of professions. “Services of general non-economic 
interest”, which include things such as defence and social services provided 
without specific charge, are also excluded from the scope of the Directive 
(Recital 7a). Some services are excluded because they are the subject of other 
directives such as the Financial Services Directive. 

31. Turning to the derogations, services of general economic interest, for 
example water supply, are derogated from Article 16 by Article 17. Thus 
they will not benefit from the freedom to provide services on a temporary 
basis, but are subject to the other provisions of the Directive. Also derogated 
by Article 17 are specific services reserved within a country to the activities of 
a particular profession in some Member States; this could be a potential 
cause of difficulty for entrants from other Member States, where they may be 
able to operate. 

Implementation 

32. The timetable for implementation of the Directive is as follows. A period of 
two years is proposed for implementation of laws, regulations and 
administrative provisions necessary to comply with the Directive. A period of 
a further year is allowed for the Commission’s evaluation of reports on the 
implementation coming from Member States. The Commission will then 
present a summary report to the European Parliament and to the Council, 
accompanied where appropriate by proposals for additional initiatives.

33. Implementation requires a series of actions, in terms of registration/ 
authorisation of enterprises that may mean both implementing new 
legislation or procedures and abolishing existing legislation or requirements. 

34. We note for example, that Article 33a places an obligation on Member States 
to provide certain information on providers established in their territory to 
other Member States on request. In particular, this includes that the provider 
is not exercising its activities in an unlawful manner; results of checks may be 
required of the Member State of establishment. 

35. It will also require a thorough investigation of a diverse set of existing 
regulation that have grown up over many years for many different purposes, 
but which may now have outlived their usefulness (or where usefulness 
cannot be demonstrated in terms of the principles of Article 16). This is 
likely to be a significant activity. 

36. In addition, within three years of the Directive entering into force, Single 
Points of Contact must have been established (see Articles 6 and 22). These 
are to allow potential service providers to complete any procedures and 
formalities required in order to provide services on a temporary or 
established basis. 
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37. We discuss the nature of such points of contact together with the evidence 
received from our other witnesses, below in Chapter 2. The Committee’s 
recommendations can be found in Chapter 3. 

38. We make this report for the information of the House. 
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CHAPTER 2: THE EVIDENCE 

Introduction 

39. Our follow-up inquiry focuses largely on those parts of the revised Directive 
that deal with the provision of services on a “temporary basis”. We recognise 
the importance of the measure relating to businesses operating on an 
established basis but the main controversies have concentrated upon 
temporary service provision. We have divided the evidence from Witnesses 
below into seven central issues: a horizontal Directive; the freedom to 
provide services on a temporary basis; the basis of the freedom to provide 
services on a temporary basis; derogations and exclusions; the points of single 
contact; implementation; and overall assessments of the Directive. 

A horizontal approach 

40. Throughout our inquiries, we have been concerned to ensure that the 
approach to liberalisation in service markets is one largely based on a 
horizontal principle, that is an approach setting out general principles that 
will apply to all services covered rather than a large number of individual 
Directives setting out a legislative framework for liberalisation in a multitude 
of individual services. The latter approach, “a vertical approach”, would take 
a very long time to secure legislative approvals and would risk considerable 
inconsistencies between service sectors. 

41. As noted above, the revised draft Directive does not use the word 
“horizontal” at any point, but it is clear that it remains fundamentally 
horizontal in spirit. This is important. However, there are a large number of 
exclusions of individual service areas. Those excluded services are largely 
either already dealt with or will be dealt with through specific legislation, for 
example the Directives on Gas and Electricity liberalisation. 

42. Ian McCartney MP, Minister of State for Trade, Investment and Foreign 
Affairs, told us that he agreed with the importance of the Directive remaining 
horizontal in concept and the he felt “we have succeeded, along with other 
like-minded States, in ensuring that this horizontal Directive is still 
sufficiently broad in scope” (Q 84). Malcolm Harbour MEP described the 
text as an “ambitious, horizontal Directive operating across a whole range of 
sectors and dealing at one go with a range of barriers that companies were 
experiencing in 25 Member States.” (Q 197) 

43. We welcome the fact that this Directive remains overwhelmingly 
horizontal in approach. We have concerns over the extent of the 
derogations and exclusions, which are discussed below but we believe 
nonetheless that the horizontal approach should greatly assist the 
path of legislative process and implementation. 

The freedom to provide services on a temporary or occasional basis 

44. We were concerned that a large part of the opposition to the original 
Directive appeared to be a fundamental opposition to the provision of 
services in another Member State on a temporary basis. The Committee 
remains of the view that such a provision is an essential part of any service 
provision and is of particular importance to SMEs. 
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45. The provision of services on a temporary basis also helps market flexibility in 
often fast moving service sectors and where business opportunities are 
occasional in nature rather than based on long term contracts of supply. 

46. The first draft Directive offered considerable comfort to this need for 
flexibility by setting out a “Country of Origin Principle” (CoOP) under 
which a firm could operate temporarily in another member state under rules 
applicable in its country of origin. 

47. That principle has been replaced in the new draft by a switch to country of 
destination or host country basis of operations, a change which is discussed 
in the following section. At the same time, the revised Directive seeks to set 
clearer limits to the regulations host countries can impose on businesses 
operating there on a temporary basis. This combined package of host country 
rules with clearer limits on constraints to doing business is the basis of a 
Freedom to Provide Services. 

48. As the Commission notes on page two of its Explanatory Memorandum, this 
package is designed to facilitate service providers in “moving to the other 
Member State on a temporary basis.” And further “seeks to facilitate the 
exercise of these two fundamental freedoms enshrined in the EC Treaty—the 
freedom of establishment and the freedom to provide services—and to give 
service providers greater legal certainty.” 

49. The Minister considered the Freedom to Provide Services to be “different” 
to the CoOP but that “it still maximises what the intention was behind the 
original proposal … both in economic terms and in political terms”. (Q 88) 

50. We welcome the fact that the revised draft Directive firmly 
entrenches the right to provide services on a temporary or occasional 
basis in another Member State. This is a very significant outcome, 
even though the right to provide services on this basis has already 
been endorsed by the European Court of Justice.2 

The basis of the freedom to provide services on a temporary or 
occasional basis 

51. In our previous inquiry we felt it important that where businesses operate in 
another Member State on a temporary basis, they are able to do so in a way 
which reduced the informational and regulatory requirements placed upon 
them by up to 24 other Member States. In our follow up inquiry we were 
keen to assess whether the basis for temporary or occasional operation in 
another Member State had changed, and if so whether this change was 
positive or negative. 

52. In our first Report we saw the CoOP as “an essential part of enabling SME 
service providers to break into the markets of other Member States”. We 

                                                                                                                                     
2 See, for example, Joined Cases C-369/96 and C-376/96 Arblade and Leloup [1999} ECR I-8453. The Court 

stated (at para 33): “It is settled case-law that Article 59 of the Treaty requires not only the elimination of 
all discrimination on grounds of nationality against providers of services who are established in another 
Member State but also the abolition of any restriction, even if it applies without distinction to national 
providers of services and to those of other Member States, which is liable to prohibit, impede or render less 
advantageous the activities of a provider of services established in another Member State where he lawfully 
provides similar services”. The Court applied this principle to Belgian rules relating to minimum wages and 
the recording of social and employment data in the case of two French firms carrying out works, on a 
temporary basis, in connection with the construction of a complex of silos, with a capacity of 40 000 
tonnes, for the storage of white crystallised sugar on a site belonging to Sucrerie Tirlemontoise at Wanze in 
Belgium. 



16 THE SERVICES DIRECTIVE REVISITED 

have considered whether or not the change in the underlying basis for 
temporary provision of services in other Members States from the CoOP 
principle to a Freedom to Provide Services on the basis of destination 
country rules is a change of substance and whether it will change the 
effectiveness of the draft Directive in ensuring an effective single internal 
market in services. 

53. The Minister assured us that “In practice, the conditions under which a host 
country may regulate are limited and the derogations are likely to be 
interpreted very narrowly” (Q 84). 

54. He went on to tell us that “Existing ECJ case law means that where someone 
already possesses an equivalent authorisation from a Member State, where 
they establish or fulfil the requirement, the host Member State must accept 
it. The authorities would then use the mutual assessment provisions to make 
checks and transfer the necessary information about the provider” (Q 89). 

55. The Government’s Revised Partial Regulatory Impact Assessment concludes 
that the loss of economic benefits by moving from a CoOP to the Freedom 
to Provide Services is in the order of 10–20% of potential benefit to the 
GDP. The Assessment also concludes that the effects of the negative change 
away from the CoOP probably outweigh the positive effects of deleting some 
general derogations and clearer limits on what host Member States may 
impose. 

56. Arlene McCarthy MEP told us that in her view “the country of origin 
principle does not exist per se in European primary law, and where it has been 
laid down in technical legislation there have been tendencies … to narrow 
down the scope of application or confine it to a means of avoiding 
duplication or administrative controls”. She added that she believed that in 
the revised draft Directive, the CoOP had been “amended” rather than 
“deleted”. (Q 150) 

57. Oliver Bretz from Clifford Chance took issue with the view that the CoOP 
did not exist in European primary law and told us that the change of 
emphasis from the CoOP to the Freedom to Provide Services within the 
revised draft had no effect upon the existing rights of businesses under the 
EC Treaty as upheld by the Court of Justice, and that “the country of origin 
principle in relation to services was already enshrined in the case law of the 
European Court”. (Q 164) 

58. Mr Bretz told us that as the Treaty is supreme over any secondary legislation, 
such as this Directive, it is impossible for a Directive to remove the CoOP. 
The ECJ interprets all Directives through the filter of the Treaty and of 
existing case law, leaving the Directive “just a more specific statement of the 
obligations of the Member States in allowing service providers to provide 
services and allowing recipients of those services to receive those services” 
(Q 164–5) 

59. Since the EC Treaty contains a freedom, reinforced by court decisions, to 
provide services on a temporary basis, the role of the Directive is arguably to 
reiterate that freedom, to provide a more explicit framework within which 
that freedom can be exercised and to provide a convenient source to which a 
service provider operating outside its home base can point if challenged. Mr 
Bretz suggested that there may be “a dynamic effect of getting this Directive 
approved on top of the legal basis itself” (Q 200) 
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60. On the other hand, there may be a gap between perceptions and legal rights, 
acting as a brake on service provision. A business may understand its 
obligations in its home country but be wary of legal requirements and 
nuances in up to 24 other Member States. Thus witness views differed on the 
practical extent of the freedom. 

61. The Federation of Small Business (FSB) considered that the ease and 
benefits of temporary operations had largely been lost in the new draft 
Freedom to Provide Services that although it would “make [the provision of 
services across Member State borders] easier” it would not “entice people to 
do it, that would have been a major bonus from a small business point of 
view. That is not the case any more.” (Q 6) 

62. The Confederation of British Industry (CBI) expressed the concern that 
these restrictions left something of a “grey area” where “Member States 
could argue that they have directed a specific kind of requirement which is, 
in essence a barrier” and that this barrier “still exists even though perhaps it 
has been reduced.” (Q 4) 

63. In practice SMEs may feel that the emphasis will still, as now, be upon 
understanding and meeting all the rules and regulations of up to 24 other 
Member States before testing out markets elsewhere in the EU, 
notwithstanding that the revised draft seeks in Article 16 to limit the 
restrictions that can be imposed upon them. 

64. It may be that the appetite of small business for testing particular local 
restrictions on service activity through the courts is not strong. Mr Harbour 
told us that businesses will as a result of the Directive have the new right to 
sue for damages against a Member State which infringes these rules, once 
transposed, in Member States courts. (Q 215) 

65. This right to seek damages will require confidence on the part of SMEs 
throughout the EU for it to be properly exercised. Both Mr Harbour and Ms 
McCarthy emphasised the positive role which EU SOLVIT offices have 
already begun to play in troubleshooting for small businesses and were keen 
for the scope of such schemes to be expanded. (Q 156 & Q 215)  

66. Ms McCarthy told us that any shift in emphasis towards a host country basis 
for regulation must be taken in the context of the Mutual Recognition of 
Professional Qualifications Directive. Under this separate Directive, someone 
seeking to set up a business in another Member State would “simply have to 
demonstrate if [they] are that person that [they] have a level of proficiency 
which again the host Member State would be obliged to acknowledge”. She 
added that the original draft of the Services Directive would have required 
consumers seeking redress for unsatisfactory service provision to go to the 
provider’s home country, which would have raised many practical difficulties. 
The revised Services Directive allows consumers to seek redress in their own 
Member State. (Q 153) 

67. Janet Williamson from the Trade Union Congress (TUC) was of the view 
that “we do see a major shift here” with the dropping of the CoOP and that 
“the revised Article 16 does address the issue on justified barriers but without 
causing the problems that we had with the previous drafting.” (Q 51) 

68. The emphasis in the draft Directive for the freedom to provide 
services on a temporary basis has clearly changed. We regret this 
change. We understand some of the reasons why this has happened 
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although we continue to believe that many of the concerns expressed 
over the original draft Directive could have been met without 
abandoning the CoOP. 

69. We also note the view expressed to us by Clifford Chance that 
notwithstanding the revisions in the draft Directive, the ECJ may effectively 
uphold the right to provide services on a temporary basis within a CoOP 
framework. 

70. On a more positive note, the sets of reasons why temporary provision of a 
service may or may not be permitted has been clearly set out and might be 
regarded as quite rigorously drawn. These are set out in Article 16 of the 
revised draft Directive. It includes directly only issues of public policy, public 
security, public health and the protection of the environment, and these must 
be proportionate and must not be discriminatory.  

71. There is a “blacklist” of illegitimate reasons for restricting the freedom to 
provide services; for example a service provider need not hold an identity 
document specific to a particular service activity. The Minister told us that 
there was now “absolute clarity about what the intention is behind the Article 
and there is also a clarity of outcome, and as a consequence of that there is 
now a buy-in by all the stakeholders.” (Q 86) 

72. We consider the new basis to provide a framework which provides 
sensible limits on host country regulatory requirements. This 
constitutes a first step in liberalising service provision, albeit under a 
host country approach. 

Derogations and Exclusions 

73. The list of exclusions and derogations in the Commission’s revised draft is 
longer than the list contained in the original draft. Exclusions are those 
sectors which are entirely removed from the provisions of the Directive. 
Derogations are sectors to which the Freedom to Provide Services does not 
apply. 

74. In the revised draft Directive, services that are generally publicly provided 
across all EU countries (services of general interest, in the language of the 
Directive) are excluded altogether. Services of general economic interest are 
now derogated from the freedom to provide services. We were opposed to 
this in our original report and we regret that change. 

75. Several of the significant newly excluded sectors, for example Financial 
Services, Legal Services Transport and Electronic Communications Services, 
and Health are the subject of other Directives relating to free movement. 
There are significant derogations from the key Article 16 (the Freedom to 
Provide Services) listed in Article 17. The main elements here are Gas, 
Electricity, Water and Postal Services, which have their own Directives. 

76. Mr Bretz viewed the new exclusions and derogations, together with the 
revised definitions contained in the text, as an attempt “to address or at least 
pay lip service to the many, many concerns that were expressed especially by 
the environment around social protections, labour laws and those sorts of 
things”, but that they had fundamentally changed nothing. (Q 193) 

77. Hannah Reed from the TUC told us that they held reservations over the 
exclusions relating to labour law. In her view, the text sought “to limit the 
scope of the labour law exemption to only employment laws derived from 
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Europe”. The TUC supported the “direction of the amendments” but felt 
that the exemption should be redrafted to additionally cover domestic labour 
law. (Q 52) 

78. On the contrary, the FSB told us that they considered the list of exclusions to 
be “too extensive” but reported that the Commission had informed them of 
its intention to pursue the excluded areas with specific sector-by-sector 
legislation. (Q 43) 

79. Because services in total are conceived very broadly in the Directive, to 
include both Construction and Energy (hence excluding only manufacturing 
and agricultural sectors), the potential coverage before exclusions and 
derogations is of the order of 82% of UK GDP. After exclusions, the DTI 
estimate that approximately 49% of UK GDP (and a similar proportion of 
UK employment) is covered by improvements in the freedom to establish a 
business across the EU. After allowing for Derogations (largely related to the 
energy sector) in respect of Article 16, around 44% of UK GDP, and also of 
employment, is covered by the freedom to provide services in the revised 
Directive. These figures are set out in the table below:  

TABLE 1 

UK Activity covered by the Services Directive 
 

 
Gross Value 
Added (£m) 

% UK 
GDP 

% 
Employment 

Total economy 1,082,649 100 100 

Total service 
sector* 

888,855 82.1  

Covered by 
Freedom of 
Establishment 

523,366 49 49 

Covered by 
Freedom to Provide 
Services 

454,606 44 44 

Source: DTI from Eurostat data 

* Construction and Electricity, Gas and Water service sectors are covered, in 

addition to services as traditionally defined. 

 

80. We are persuaded that the lists of exclusions and derogations are less 
daunting than they might seem and that the revised draft Directive 
covers a substantial part of the services sector such that it can make a 
useful contribution to the growth of cross-border services provision 
within the EU. 

Single Points of Contact 

81. The draft Directive provides (Article 6) that Member States shall ensure that 
it is possible for service providers to complete appropriate procedures and 
formalities at contact points known as single points of contact. Articles 7 and 
22 state that Member States shall ensure that specified information is easily 
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accessible to providers and recipients of services via the single points of 
contact. A fee may be payable for the services at or by the point of contact. 

82. Given the new framework of the Directive, under which a good knowledge 
by a business of its home country requirements is insufficient to enable it to 
carry out the activity in another Member State, the Point of Single Contact 
assumes considerable significance in facilitating cross-border trade across the 
EU. It will also be helpful to recipients of services provided across borders. 

83. In its Explanatory Memorandum and Revised Partial Regulatory Impact 
Assessment (RPRIA)3, the Government makes a distinction between a point 
of information and a point of completion. Article 6 of the revised Directive 
refers to possible completion of procedure and formalities. The point of 
single contact should be provided by each Member State by three years after 
the Directive enters into force. 

84. The DTI favours the point of information approach. The RPRIA calculates 
that providing the facility to complete necessary processes through a point of 
single contact rather than information about requirements and where to 
complete them would cost UK government some £90mn per annum but 
would add service benefits to business of more than £200mn per annum.  

85. The Government has indicated that it would seek to ensure that the single 
points of contact are points of information, not of completion. In oral 
evidence, Pat Sellers from the DTI indicated that a single point of 
information was “a sensible starting point” which could lead to a single point 
of completion at a later date. She told us that the main argument for the 
point of information was not one of costs but of the risk of failure to deliver, 
within the timetable set out, a working point of single contact with the 
capacity to deliver completion of requirements and processes for businesses. 
Thus the benefits to the business community might be felt as soon as 
possible. (Q 93) 

86. The Minister agreed that a point of information “lowers significantly any 
implementation risk” associated with the delivery of such a large scale 
project, providing greater certainty to business as well as being more “cost-
effective”. (Q 90) 

87. Mr Harbour agreed that “the Directive will put a floor in place from which 
we should now be building and extending the internal market and getting 
more small firms to participate in it” and called for the Government, along 
with all other Member State Governments to give the construction of the 
Single Point of Contact “proactive attention” (Q 208)  

88. Businesses, particularly small businesses, would benefit from the more 
comprehensive approach of a point of completion. The Government’s own 
RPRIA puts a value of over £200mn per annum for business, mainly for 
SMEs. It must be noted that the beneficiaries of the point of completion will 
be largely based in other countries, so the benefits for UK SMEs would flow 
from the single points of contact set up in the other 24 Member States. 

89. If a full single point of completion is created in all Member States, 
there will be far greater benefits to the Community as a whole than if 
each Member State provides a more modest single point of 

                                                                                                                                     
3 The Government's Explanatory Memorandum can be found on page 17 of the Evidence section; the 

RPRIA is available at http://www.dti.gov.uk/files/file31758.doc 
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information. We call for the Commission to press Member States to 
introduce single points of completion. 

90. In some Member States, a single point of information may not provide 
incoming businesses with a great deal of help in completing necessary 
formalities. If each Member State decides what kind of service it will provide 
there could be a bewildering variety of contact points, negating the objective 
of providing ease and simplicity in doing business across the EU. As 
Ms Sommer from the FSB described it, it would be “to distort a level playing 
field, which never existed anyway, but we are turning it into the Himalayas.” 
(Q 32) Mr Cave from the FSB added that whilst the “UK Government is 
significantly advanced in the process of trying to find out what these single 
points of contact will do. We are not aware that other Member States are in a 
similar stage, which is quite worrying.” (Q 48) 

91. Businesses in individual Member States will most feel the benefit from the 
quality of the service provided by points of contact in other Member States, 
rather than in their own. Therefore there is a danger of incentives to Member 
States setting up inferior points of contact, or delaying setting them up, thus 
saving resources and reaping the benefits from other Member States. It is 
important that Member States which are comparatively slow in 
establishing single points of contact are not rewarded, and we urge 
the Commission to oversee vigorously their establishment and 
operation. Broader issues of implementation will be further discussed 
below. 

92. We understand the reluctance of the Government to take unnecessary 
risks with public money. However, this could be mitigated if a phased 
approach were adopted with points of information provided not later 
than three years and points of completion no later than five years 
after the Directive enters into force. 

Implementation 

93. We are keen that the implementation of the Services Directive across 25 (and 
soon 27) Member States be as speedy and as even as possible in the interests 
of SMEs. We note the timetables proposed by the Commission, that the 
Directive come into force within two years (rather than the three years 
suggested by the European Parliament) and that points of single contact be 
in place within a maximum of three years of the Directive’s possible adoption 
in 2006.  

94. Implementation of the Service Directive will require a thorough review by 
each Member State of existing relevant law and actions taken to ensure 
compliance with the Services Directive. This is potentially a significant 
amount of work. The Minister told us that “On legislation, the powers set 
out in the European Communities Act 1972 are broad and may be sufficient 
to implement the majority of the Directive. However, … there may currently 
be in force in the UK requirements which are subject to an absolute 
prohibition in the proposed Directive … and a parliamentary bill may 
therefore be necessary” “… it is possible that there will be some (albeit 
limited) impact on UK law” (Q 138). 

95. In the context of Points of Contact, he said that “We anticipate the training 
of authorities to use the [Internal Market Information] system will be 
resource-intensive” (these “authorities” are bodies relating to particular 
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service activities, to which enquiries about those activities would be 
forwarded, for example enquiries from another Member State about a 
particular firm). And moreover “There is no obligation to register a certain 
proportion of authorities by the implementation date, so we intend to do this 
on a step by step basis …” (Q 135) 

96. To us, these responses seem somewhat tentative and indicate that the work 
required has not yet been fully comprehended. As we said in our previous 
report, the UK’s somewhat relaxed stance on registration of trades in many 
areas means it may be starting from a relatively low base of knowledge in 
particular areas, particularly those where value added is typically insufficient 
to attract VAT registration. Therefore we express a continued concern 
that the DTI may be underestimating the potential problems in 
implementing the legislative and registrative changes in the UK. 

97. Articles 15 of the draft Directive requires Member States to assess 
requirements imposed on access to and exercise of service activities and to 
make a report to the Commission on the results of that assessment under 
Article 41. That report must be completed within two years from adoption of 
the Directive and must specify which requirements the Member States plan 
to retain and their justifications and also those that have been abolished by 
that date. 

98. The Minister told us that “there is an obligation on Member States to report 
to the Commission on the implementation of the Directive in their market 
place, and of course that will also lead to the three yearly review”. (Q 144) 
He also told us that, in his understanding, the Commission would be 
prepared to use infractions. (Q 142) 

99. Mr Harbour promised us that the European Parliament would “keep a very 
close eye on this process” and that he expected the Directive’s “operating 
guidelines and procedures” to “evolve”. He also said that the Parliament 
would encourage the Commission “to use as appropriate” “its normal legal 
instruments.” (QQ 213–214) 

100. The Commission’s timetables are ambitious. We hope they can be 
met. It is important for UK service businesses, especially SMEs, that 
these timetables are met in other Member States as well as in the UK. 
Thus in the UK we have a specific interest in how the implementation 
timetables are meet throughout the EU. 

101. The slow pace and patchiness of implementation of Directives such as those 
on the liberalisation of Gas and Electricity markets demonstrates the possible 
gulf between agreement of legislative proposals and their implementation. 

102. We note that the political will must be coupled with a strong 
programme of staged implementation across all Member States, in 
order that the Directive does not lose impetus. It must be hoped now 
that a strong consensus has truly been reached not only to agree the 
draft Directive but also to ensure its speedy and full implementation. 

Overall Assessment 

103. From the witnesses we took evidence from, it is significant that none of the 
parties questioned was now opposed to the Directive in its current draft. 

104. Mr Platt from the CBI viewed the revised draft as “the best we could 
possibly hope for, but we are a little sad that the EU was not able to be as 
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good as it was optimistic with the Commission’s original proposal.” (Q 1) 
When asked whether it would provide businesses with any greater certainty 
than the recourse currently available to the ECJ he told us that “We will have 
to wait and see that until it is in effect.” (Q 2) 

105. The FSB agreed with this assessment, Ms Sommer considering it “a shame it 
has been watered down” but “better than having nothing.” She further 
commented that “there are points in the Directive which I think will make 
life a lot easier, like the single point of contact and the very right that you can 
go and complain if somebody puts barriers up”.(Q 5) 

106. Ms McCarthy told us that the new draft better reflected the concerns of the 
European Parliament Internal Market Committee when compared to the 
original and that the Committee’s concerns over the CoOP and Article 16 
had been “rebalanced”. (Q 146) 

107. She told us that the revised draft created “a legal framework which we have 
to try and make work in the Member States and I think that the new draft 
text, the compromise that we have on the table, gives us that legal framework 
and is infinitely better than the existing circumstances that we had” (Q 148) 

108. Ms Williamson from the TUC agreed that “it is in everyone’s interest in a 
way to recognise that a step forward has been taken and the poison has been 
drawn to some extent and we should try to go forward on this basis rather 
than unpicking too many areas again.” (Q 81) 

109. Mr Harbour called the Directive “a step forward” and considered that “part 
of the problem we have had at the moment in terms of positioning it is that 
we have spent too much time picking over some of the entrails of the 
individual pieces of the mechanism without looking at how the whole thing 
fits together. And I think we have also reflected perhaps with too much 
idealism about something that might have been but was never practical” 
(Q 201) 

110. The DTI told us that there are important non-economic benefits in meeting 
concerns in the social and environmental areas and securing agreement on a 
draft Directive to free up trade in services. 

111. The Government’s assessment in their RPRIA is that the overall net annual 
benefit of the revised proposal compared with no Directive will be in the 
range of £7.7bn to £8.6bn. 44% of the UK GDP and of UK employment is 
in services industries covered by the freedom to provide services in the 
revised Directive, while 49% of GDP and employment is covered by 
improvements in the freedom to establish a business across the EU. 

112. The Minister told us further that “the Commission’s revised proposals 
continue to represent a genuine market-opening opportunity. It remains a 
bold and necessary piece of legislation.” (Q 84) 

113. We share the consensus view of our witnesses that the revised draft 
Directive still constitutes a significant step forward. Given the nature 
of the opposition to the original draft, a compromise was clearly 
necessary. The revised draft Directive should be supported. We regret 
some of the changes but we also recognise that many of them have 
helped to meet real concerns about issues wider than the single 
market and helped achieve what is a workable compromise for all 
parties. 
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114. We regret the move away from trade in services as set out in the 
original Directive on a Country of Origin Principle to a Country of 
Destination Principle in the current text. We believe that this will 
limit the benefits of this Directive for SMEs, even if, as we were told 
by Clifford Chance, the ECJ will effectively enforce the CoOP. We 
believe that this is a backward step from the original draft, but we 
recognise that the alternative to the revised draft Directive would 
have been no agreement on the way forward and continued barriers to 
trade in services across borders within the EU. 

115. The revised draft Directive is by no means the end of the process of 
liberalising the services market within the EU but it represents a 
significant step forward. We urge the Government to make it clear 
that they will champion further liberalisation in services in the 
coming years. 
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CHAPTER 3: RECOMMENDATIONS AND CONCLUSIONS 

116. In this Chapter we draw broad conclusions from the evidence that we 
received and draw together the specific conclusions and recommendations 
from the previous Chapter of this Report. 

A horizontal approach 

117. We welcome the fact that this Directive remains overwhelmingly horizontal 
in approach. We have concerns over the extent of the derogations and 
exclusions, which are discussed below but we believe nonetheless that the 
horizontal approach should greatly assist the path of legislative process and 
implementation. (para 43) 

The freedom to provide services on a temporary or occasional basis 

118. We welcome the fact that the revised draft Directive firmly entrenches the 
right to provide services on a temporary or occasional basis in another 
Member State. This is a very significant outcome, even though the right to 
provide services on this basis has already been endorsed by the ECJ. (para 
50) 

The basis of the freedom to provide services on a temporary or 
occasional basis 

119. The emphasis in the draft Directive for the freedom to provide services on a 
temporary basis has clearly changed. We regret this change. We understand 
some of the reasons why this has happened although we continue to believe 
that many of the concerns expressed over the original draft Directive could 
have been met without abandoning the CoOP. (para 68) 

120. We consider the new basis to provide a framework which provides sensible 
limits on host country regulatory requirements. This constitutes a first step in 
liberalising service provision, albeit under a host country approach. (para 72) 

Derogations and Exclusions 

121. We are persuaded that the lists of exclusions and derogations are less 
daunting than they might seem and that the revised draft Directive covers a 
substantial part of the services sector such that it can make a useful 
contribution to the growth of cross-border services provision within the EU. 
(para 80) 

Single Points of Contact 

122. If a full “single point of completion” is created in all Member States, there 
will be far greater benefits to the Community as a whole than if each 
Member State provides a more modest single point of information. We call 
for the Commission to press Member States to introduce single points of 
completion. (para 89) 

123. It is important that Member States which are comparatively slow in 
establishing single points of contact are not rewarded, and we urge the 
Commission to oversee vigorously their establishment and operation. (para 
91) 
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124. We understand the reluctance of the Government to take unnecessary risks 
with public money. However, this could be mitigated if a phased approach 
were adopted with points of information provided not later than three years 
and points of completion no later than five years after the Directive enters 
into force. (para 92) 

Implementation 

125. We express a continued concern that the DTI may be underestimating the 
potential problems in implementing the legislative and registrative changes in 
the UK. (para 96) 

126. The Commission’s timetables are ambitious. We hope they can be met. It is 
important for UK service businesses, especially SMEs, that these timetables 
are met in other Member States as well as in the UK. Thus in the UK we 
have a specific interest in how the implementation timetables are meet 
throughout the EU. (para 97) 

127. We note that the political will must be coupled with a strong programme of 
staged implementation across all Member States, in order that the Directive 
does not lose impetus. It must be hoped now that a strong consensus has 
truly been reached not only to agree the draft Directive but also to ensure its 
speedy and full implementation. (para 102) 

Overall Assessment 

128. We share the consensus view of our witnesses that the revised draft Directive 
still constitutes a significant step forward. Given the nature of the opposition 
to the original draft, a compromise was clearly necessary. The revised draft 
Directive should be supported. We regret some of the changes but we also 
recognise that many of them have helped to meet real concerns about issues 
wider than the single market and helped achieve what is a workable 
compromise for all parties. (para 113) 

129. We regret the move away from trade in services on a Country of Origin 
Principle to a Country of Destination Principle, which we believe will limit 
the benefits of this Directive for SMEs, even if, as we were told by Clifford 
Chance, the ECJ will effectively enforce the CoOP. We believe that this is a 
backward step from the original draft, but we recognise that the alternative to 
the revised draft Directive would have been no agreement on the way 
forward and continued barriers to trade in services across borders within the 
EU. (para 114)  

130. The revised draft Directive is by no means the end of the process of 
liberalising the services market within the EU but it represents a significant 
step forward. We urge the Government to make it clear that they will 
champion further liberalisation in services in the coming years. (para 115) 
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APPENDIX 2: CORRESPONDENCE WITH MINISTERS 

Letter from the Lord Sainsbury of Turville, Parliamentary Under-Secretary 
of State for Science and Innovation, Department of Trade and Industry to 
the Lord Grenfell, Chairman of the Select Committee on the European 
Union 

8413/06—AMENDED PROPOSAL FOR A DIRECTIVE OF THE 
EUROPEAN PARLIAMENT AND OF THE COUNCIL ON SERVICES IN 
THE INTERNAL MARKET—POLITICAL AGREEMENT 

Thank you for your letter of 25 May on EM 8413/06. I am writing to update your 
Committee that political agreement was reached on the Services Directive at the 
Competitiveness Council on Monday 29 May. I am grateful to note that your 
Committee will not record this as an override of the scrutiny reserve, in spite of the 
reserve not having been lifted. I await the publication of your full report. 

As you are aware, this is an important step towards achieving a truly open market 
for services in the European Union and will provide a major boost to Europe’s 
economy. It is an example of an enlarged Europe delivering major economic 
reform. Due to the nature of our economy, the UK is likely to be one of the 
biggest beneficiaries, to the tune of £5 billion per year. Businesses, consumers and 
jobseekers will all benefit. 

As I explained to the Committee on 17 May, I am keen to ensure that the 
Directive delivers for UK business and protects UK interests in sensitive areas. In 
short, that it achieves a balance between opening up markets and upholding 
standards. 

The Government promised to ensure that standards in sensitive areas such as 
health and safety are not disturbed, that the vulnerable such as children and the 
elderly are protected and that the procedures for establishing in another Member 
State work well, add real value and are not needlessly costly. 

I am sure your Committee will agree that political agreement reached at the 
Council is an excellent result for the UK and achieves our negotiating objectives. 
Whilst the text of the Directive remains broadly unchanged, amendments on our 
key remaining issues were secured. Pressures to further reduce the scope of the 
Directive and the impact of some of the deregulatory measures were largely 
resisted. 

In particular, existing wording for certain important areas, such as in the field of 
labour law, was maintained, and clarifications on health and safety and other 
matters were secured. Further exemptions from the Directive were successfully 
resisted, with one exception, that of notaries. Significantly, the screening 
provisions which require Member States to review their legislation and remove 
barriers to trade have been strengthened. I have supplied a copy of the revised 
Directive to the Committee Clerk. 

The draft Directive will now be considered again by the European Parliament, 
possibly before the end of the Austrian Presidency. Although it is hoped that the 
text agreed at the Council will largely be retained, the Parliament may propose 
amendments and we will need to ensure that the Directive continues to protect the 
UK’s sensitive policy areas and that the market opening provisions are not diluted. 

I am grateful to the Committee for the attachment outlining emerging conclusions 
on the revised draft Services Directive and for their ongoing thorough examination 
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of the draft Directive. I will of course inform you and the Committee members of 
the outcome of the Parliament’s second reading. 

I am writing in similar terms to Jimmy Hood. I am sending copies of this letter to 
Lord Woolmer, Members of the Select Committee on the European Union, to 
Jimmy Hood MP, the Clerk to your Committee, Les Saunders in the European 
Secretariat and to Alison Bailey, DTI scrutiny co-ordinator. 

Copies of this letter will also be placed in the Libraries of the House. 

7 June 2006 

Letter from the Rt. Hon. Ian McCartney MP, Minister of State for Trade, 
Investment and Foreign Affairs, Department of Trade and Industry/Foreign 
& Commonwealth Office to the Lord Grenfell 

8413/06—AMENDED PROPOSAL FOR A DIRECTIVE OF THE 
EUROPEAN PARLIAMENT AND OF THE COUNCIL ON SERVICES IN 
THE INTERNAL MARKET—POLITICAL AGREEMENT 

Further to your letter to Lord Sainsbury of 25 May 2006 on EM 8413/06, I am 
writing to update your Committee that political agreement was reached on the 
Services Directive at the Competitiveness Council on Monday 29 May 2006. I am 
grateful to note that your Committee will not record this as an override of the 
scrutiny reserve, in spite of the reserve not having been lifted. I await the 
publication of your full report. 

As you are aware, this is an important step towards achieving a truly open market 
for services in the European Union and will provide a major boost to Europe’s 
economy. It is an example of an enlarged Europe delivering major economic 
reform. Due to the nature of our economy, the UK is likely to be one of the 
biggest beneficiaries, to the tune of £5 billion per year. Businesses, consumers and 
jobseekers will all benefit. 

As I explained to the Committee on 17 May, I am keen to ensure that the 
Directive delivers for UK business and protects UK interests in sensitive areas. In 
short, that it achieves a balance between opening up markets and upholding 
standards. 

The Government promised to ensure that standards in sensitive areas such as 
health and safety are not disturbed, that the vulnerable such as children and the 
elderly are protected and that the procedures for establishing in another Member 
State work well, add real value and are not needlessly costly. 

I am sure your Committee will agree that political agreement reached at the 
Council is an excellent result for the UK and achieves our negotiating objectives. 
Whilst the text of the Directive remains broadly unchanged, amendments on our 
key remaining issues were secured. Pressures to further reduce the scope of the 
Directive and the impact of some of the deregulatory measures were largely 
resisted. 

In particular, existing wording for certain important areas, such as in the field of 
labour law, was maintained, and clarifications on health and safety and other 
matters were secured. Further exemptions from the Directive were successfully 
resisted, with one exception, that of notaries. Significantly, the screening 
provisions which require Member States to review their legislation and remove 
barriers to trade have been strengthened. I have supplied a copy of the revised 
Directive to the Committee Clerk. 
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The draft Directive will now be considered again by the European Parliament, 
possibly before the end of the Austrian Presidency. Although it is hoped that the 
text agreed at the Council will largely be retained, the Parliament may propose 
amendments and we will need to ensure that the Directive continues to protect the 
UK’s sensitive policy areas and that the market opening provisions are not diluted. 

I am grateful to the Committee for the attachment outlining emerging conclusions 
on the revised draft Services Directive and for their ongoing thorough examination 
of the draft Directive. I will of course inform you and the Committee members of 
the outcome of the Parliament’s second reading. 

I am writing in similar terms to Jimmy Hood. I am sending copies of this letter to 
Lord Woolmer, Members of the Select Committee on the European Union, to 
Jimmy Hood MP, the Clerk to your Committee, Les Saunders in the European 
Secretariat and to Alison Bailey, DTI scrutiny co-ordinator. 

Copies of this letter will also be placed in the Libraries of the House. 

6 June 2006 

Letter from the Lord Grenfell to the Lord Sainsbury of Turville 

AMENDED PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN 
PARLIAMENT AND OF THE COUNCIL ON SERVICES IN THE 
INTERNAL MARKET 

As you will be aware, Sub-Committee B has been conducting a short follow up 
Inquiry into the Commission’s Revised draft Directive on Services in the Internal 
Market. We were grateful to your colleague Ian McCartney MP for the oral 
evidence which he gave to us on 17 May 2006. We have revisited our inquiry of 
last summer, Completing the Internal Market in Services, and sought the views of 
some key contributors to that inquiry on how they view the revised draft. I enclose 
a short document that summarises the views received, and provides the 
Committee’s emerging conclusions on the revised draft Directive, ahead of the 
Competitiveness Council on 29–30 May. A full report will be published in due 
course. 

While the Committee is not prepared to release the proposal from scrutiny at this 
point, we would, on the basis of the assurances and information received from 
you, be content to the UK agreeing to the text of the Directive in its current form, 
or if amended to meet the UK’s priorities. We would not consider such an 
agreement to constitute an override of scrutiny, and ask that you provide the 
Committee with a full report following the Council. 

I am copying this letter and accompanying document to Ian McCartney MP, 
Jimmy Hood MP, Simon Patrick, Clerk to the Commons Committee, Michael 
Carpenter, Legal Adviser to the Commons Committee, Les Saunders (Cabinet 
Office) and to Alison Bailey, Departmental Scrutiny Co-ordinator at the DTI. 

25 May 2006 

Emerging Conclusions on the revised draft Services Directive 

Introductory Remarks 

The European Union Treaty sets out the free movement of goods, persons, 
services and capital as a central principle governing the internal market. Service 
industries account for approximately two thirds of the GDP of EU Member States 
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and a similar proportion of the labour force. In the European Council in February 
2005, the European Commission identified the creation of a better functioning 
internal market for services in the EU as key to making progress on the Lisbon 
Agenda and called for urgent action to achieve it. We were supportive of the first 
draft Services Directive and its attempt at legislation to speed up the liberalisation 
of services provision. We recognise the considerable differences of view 
engendered by that first draft, not least those concerned with ensuring a balance 
between social, environmental and labour market issues on the one hand and the 
drive to complete the internal market in this important area on the other. The 
current revised draft Directive from the Commission appears to have broader 
political support across the EU, not least following extensive discussions in the 
European Parliament. The new draft has, of course, yet to be finally considered by 
the Council of Ministers. Whilst we welcome this broader consensus, we have felt 
it important for us to examine how this revised version differs from the original 
and to comment on any significant issues arising. 

Our latest inquiry and these emerging conclusions relate largely, but not entirely, 
to those parts of the revised Directive that deal with the provision of services on a 
“temporary basis” as opposed to on an established business basis. We recognise 
the importance of the measure relating to the latter but the main controversies 
have concentrated upon the former. We comment below on five issues; a 
horizontal Directive; the basis of the freedom to provide services; derogations and 
exclusions; the points of single contact; and implementation. We end with some 
concluding remarks. 

A horizontal Directive 

We warmly welcome the fact that the Directive remains horizontal in conception 
and application. This should greatly assist ease the path of legislative process and 
implementation. 

The Freedom to Provide Services 

We continue to recognise the considerable importance that provision of services on 
a temporary basis has particularly for small and medium sized firms wishing to 
“test the water” of market entry into another Member State in the EU without 
becoming formally established there. It also helps market flexibility in often fast 
moving service sectors and where business opportunities are occasional in nature 
rather than based on long term contracts of supply. 

The first draft Directive offered considerable comfort to this need for flexibility by 
setting out a “Country of Origin Principle” (CoOP) under which a firm could 
operate temporarily in another member state under rules applicable in its country 
of origin. That principle has been replaced in the new draft by a switch to country 
of destination or host country basis of operations. At the same time, the revised 
Directive seeks to set clearer limits to what host countries can impose on 
businesses operating there on a temporary basis. This combined package of host 
country rules with clearer limits on constraints to doing business is the basis of a 
Freedom to Provide Services. 

 In our first Report we saw the CoOP as “an essential part of enabling SME 
service providers to break into the markets of other Member States”. We have 
considered whether or not the change in the underlying basis for temporary 
provision of services in other Members States from the CoOP principle to the 
Freedom to Provide Services is a change of substance and whether it will change 
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the effectiveness of the draft Directive in ensuring an effective single internal 
market in services. 

We welcome the fact that the temporary [non-established] basis of provision of 
services across borders of Member States remains fully supported. One view 
expressed to us is that not a lot of substance is changed by the revised draft 
Directive. Since the EU Treaty contains a freedom, reinforced by court decisions, 
to provide services on a temporary basis, the role of the Directive is arguably to 
reiterate that freedom, to provide a more explicit framework within which that 
freedom can be exercised and to provide a convenient source to which a service 
provider operating outside its home base can point if challenged. 

On the other hand, there may be a gap between perceptions and legal rights, acting 
as a brake on service provision. A business may understand its obligations in its 
home country but be wary of legal requirements and nuances in up to 24 other 
Member States. Thus witness views differed on the practical extent of the 
freedom. The Federation of Small Business considered that the ease and benefits 
of temporary operations had largely been lost in the new draft, whereas the law 
firm Clifford Chance told us that the change of emphasis from the CoOP to the 
Freedom to Provide Services within the revised draft had no effect upon the 
existing rights of businesses under the EU Treaty as upheld in the European Court 
of Justice. 

In practice, however, SMEs may feel that the emphasis will still, as now, be upon 
understanding and meeting all the rules and regulations of up to 24 other Member 
States before testing out markets elsewhere in the EU, notwithstanding that the 
revised draft seeks in Article 16 to limit the restrictions that can be imposed upon 
them. It may be that the appetite of small business for testing particular local 
restrictions on service activity through the courts is not strong. Businesses will as a 
result of the Directive have the new right to sue for damages against a Member 
State which infringes these rules, once transposed, in Member States courts. 

On a more positive note, the sets of reasons why temporary provision of a service 
may or may not be permitted has been clearly set out and might be regarded as 
quite rigorously drawn. These are set out in Article 16 of the revised draft 
Directive. It includes directly only issues of public policy, public security, public 
health and the protection of the environment, and these must be proportionate 
and must not be discriminatory. There is a “blacklist” of illegitimate reasons for 
restricting the freedom to provide services; for example a service provider need not 
hold an identity document specific to a particular service activity. We consider this 
framework a good first step in liberalising service provision under a host country 
approach. 

The Government’s Revised Partial Regulatory Impact Assessment concludes that 
the loss of economic benefits by moving from a CoOP to the Freedom to Provide 
Services is in the order of 10–20% of potential benefit to the GDP. The 
Assessment also concludes that the effects of the negative change away from the 
CoOP probably outweighs the positive effects of deleting some general derogations 
and clearer limits on what host Member States may impose. There are, however, 
important non-economic benefits in meeting concerns in the social and 
environmental areas and securing agreement on a draft Directive to free up trade 
in services. Overall, the Government’s assessment is that the net annual benefit of 
the revised proposal compared with no Directive will be in the range of £7.7 and 
£8.6bn. 44% of the UK GDP and of UK employment is in services industries 
covered by the freedom to provide services in revised Directive, while 49% of GDP 
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and employment is covered by improvements in the freedom to establish a 
business across the EU [Tables 2, 3, pages 24, 25] 

Exclusions and Derogations 

Some changes have been made between the revised version of the draft Directive 
and the original draft in the list of exclusions and derogations. Exclusions are those 
sectors which are entirely removed from the provisions of the Directive. 
Derogations are sectors to which the Freedom to Provide Services does not apply. 
Services that are generally publicly provided across all EU countries (services of 
general interest, in the language of the Directive) are excluded. Several of the 
significant excluded sectors, for example Financial Services, Transport and 
Electronic Communications Services, and Health are the subject of other 
Directives relating to free movement. There are significant derogations from the 
key Article 16 (the Freedom to Provide Services) listed in Article 17. The main 
elements here are Gas, Electricity, Water and Postal Services, which have their 
own Directives. 

Nevertheless, as noted above 44% of the UK GDP and of UK employment is in 
services industries covered by the freedom to provide services in revised Directive, 
while 49% of GDP and employment is covered by improvements in the freedom 
to establish a business across the EU. We are persuaded that the lists of exclusions 
and derogations are less daunting than they might seem and that the revised draft 
Directive covers a substantial part of the services sector such that it can make a 
major contribution to the growth of cross-border services provision within the EU. 

Points of Single Contact 

The draft Directive provides [Article 6] that Member States shall ensure that it is 
possible for service providers to complete appropriate procedures and formalities 
at contact points known as points of single contact. Articles 7 and 22 state that 
Member States shall ensure that specified information is easily accessible to 
providers and recipients of services via the points of single contact. A fee may be 
payable for the services at or by the point of contact. 

Given the new framework of the Directive, under which a good knowledge by a 
business of its home country requirements is insufficient to enable it to carry out 
the activity in another Member State, the Point of Single Contact assumes 
considerable significance in facilitating cross-border trade across the EU. It will 
also be helpful to recipients of services provided across borders. 

In its EM and Revised Partial RIA [RPRIA], the Government makes a distinction 
between a point of information and a point of completion. Article 6 of the revised 
Directive refers to possible completion of procedure and formalities. The point of 
single contact should be provided by each Member State by three years after the 
Directive enters into force. 

The DTI favours the point of information approach. The RPRIA calculates that 
providing the facility to complete necessary processes through a point of single 
contact rather than information about requirements and where to complete them 
would cost UK government some £90mn per annum but would add service 
benefits to business of more than £200mn per annum. The Government has 
indicated that it would seek to ensure that the single points of contact are points of 
information, not of completion. In oral evidence, the Minister told us that the 
main issue was not that of cost but the risk of failure to deliver within the timetable 
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set out a working point of single contact with the capacity to deliver completion of 
requirements and processes for businesses. 

Businesses, particularly small businesses, would benefit from the more 
comprehensive approach of a point of completion. The government’s own RPRIA 
put a value of over £200mn per annum for business, mainly for SMEs. However 
the difficulty is that the beneficiaries of the point of completion are largely based in 
other countries, so the benefits for UK SMEs would flow from the single points of 
contact set up in the other 24 Member States. If a full single point of completion is 
created in all Member States, there will be far greater benefits to the Community 
as a whole than if each Member State provides a more modest single point of 
information. 

In some Member States, a single point of information may not provide incoming 
businesses with a great deal of help in completing necessary formalities etc. If each 
Member State decides what kind of service it will provide there could be a 
bewildering variety of contact points, negating the objective of providing ease and 
simplicity in doing business across the EU. We understand the reluctance of the 
government to take unnecessary risks with public money. However, this could be 
mitigated if a phased approach were adopted with points of information provided 
not later than three years and points of completion no later than five years after the 
Directive enters into force. 

Implementation 

We note the timetables proposed by the Commission, that the Directive come into 
force within two years and that points of single contact be in place within a 
maximum of three years of possible adoption in 2006 proposed for the 
introduction of this measure. This will require a thorough review by each Member 
State of existing relevant law and actions to repeal or amend that law as 
appropriate. Articles 15 of the draft Directive requires Member States to assess 
requirements imposed on access to and exercise of service activities and to make a 
report to the Commission on the results of that assessment under Article 41. That 
report must be completed within two years from adoption of the Directive and 
must specify which requirements the Member States plan to retain and their 
justifications and also those that have been abolished by that date. These are 
ambitious timetables. We hope they can be met. It is important for UK service 
businesses, especially SMEs, that these timetables are met in other Member States 
as well as in the UK. Thus in the UK we have a specific interest in how the 
implementation timetables are meet throughout the EU. 

We note that the political will must be coupled with a strong programme of staged 
implementation across all MS, in order that the Directive does not lose impetus. It 
must be hoped now that a strong consensus has truly been reached not only to 
agree the draft Directive but also to ensure its speedy and full implementation. 
The pace and patchiness of implementation of Directives such as those on the 
liberalisation of Gas and Electricity markets demonstrates the possible gulf 
between agreement of legislative proposals and their implementation. 

Concluding Remarks 

In the time available, we have interviewed witnesses representing a broad spectrum 
of both political and economic interests including MEPs, business organisations 
and the TUC as well as a leading law firm. Whilst there may be voices we have not 
heard, it is notable that none of the parties questioned was now opposed to the 
Directive in its current draft. Several would have preferred to see changes, but all 
could live with it in the current form. We share that view. 
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The move away from trade in services on a Country of Origin Principle to a 
Country of Destination Principle is a matter of regret. It is a backward step from 
the original draft, but we recognise that the alternative to the revised draft 
Directive would have been no agreement on the way forward and continued 
barriers to trade in services across borders within the EU. The revised draft 
Directive should be supported. Whilst we regret some of the changes, we also 
recognise that many changes helped meet real concerns about issues wider than 
the single market and helped achieve a workable compromise. The draft Directive 
is not the end of the process of liberalising the services market within the EU but it 
is a significant step forward. 

Letter from the Rt. Hon. Ian McCartney MP to the Lord Grenfell 

Thank you for your letter of 24 April 2006 to Barry Gardiner concerning the 
expected date for political agreement on the Services Directive. I am replying as 
the Minister with responsibility for this dossier. 

The Austrian Presidency is pressing ahead with the aim of reaching a common 
position by the end of their Presidency in June. All member States have accepted 
the Commission’s revised proposal of 4 April (largely based on the European 
Parliament’s text) as a basis for going forward. The Services Directive is now on 
the draft agenda for political agreement at the 29 May Competitiveness Council, 
but it is possible that due to the number of outstanding issues between all Member 
States this could be moved to the June Council. The UK supports an agreement 
during the Austrian Presidency. 

I am sure you will already be aware that the Commission’s revised proposal was 
debated in the European Standing Committee on 16 May, and before Sub-
Committee B on 17 May. 

24 May 2006 

Letter from the Rt. Hon. Ian McCartney MP to the Lord Grenfell 

HOUSE OF LORDS SCRUTINY—DRAFT EU SERVICES DIRECTIVE 
(EXPLANATORY MEMORANDUM NUMBER 8413/06)—HEARING ON 17 
MAY 2006 

May I begin by extending my thanks to the Committee on what was a very 
constructive debate on the Government’s approach to final negotiations on the 
draft Services Directive. 

At the hearing, I promised to provide further information on a number of issues in 
order to assist the Committee with their deliberations. 

Firstly, the Committee was interested in how the Government had consulted with 
business and business representatives in relation to aspects of the amended 
proposal, and in particular, on the UK position on single points of contact. 

The Government launched its major statutory consultation on 29 March 2004, 
with a launch event to which 2,000 business organisations and individual 
businesses, representing every sector covered by the original proposal, were 
invited. This was followed up by presentations to stakeholder groups and five 
regional events. The consultation document also included a partial Regulatory 
Impact Assessment (RIA) and the consultation ran until 30 June 2004 and 
received a total of 116 responses. Since then the DTI has held a general meeting 
every six months, to which those 2,000 contacts have been invited and the 
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attendance has been high (around 150 attendees per meeting). In addition, there 
are monthly core group meetings of key contacts (including the CBI, FSB, IoD, 
BRC, BCC and TUC) and regular phone and email contact as needed. 

At the last core group meeting there was a detailed discussion with business 
representatives about the UK view of the provisions for a single point of contact, in 
particular feedback was sought on the consultants’ recommendations for UK 
implementation. A detailed note of that meeting was copied to all interested 
stakeholders, including those who were unable to attend, in order that they might 
have knowledge of the discussion. 

I hope this information gives you the details you need about the way in which we 
consulted. Once the Directive has been agreed, the Government will invite UK 
and European Business organisations to form a steering group to scope out the 
business requirements for, and oversee the implementation of, the UK single point 
of contact. 

Can I also take advantage of this opportunity to provide complete information on 
the list of new exclusions from the scope of the draft Services Directive, which I 
detailed to the Committee. When speaking about the new exclusions I did not 
draw your attention to the new exclusions for gambling and audio-visual services. 
However, the figures I gave for the effect on Gross Domestic Product of new, and 
for total, exclusions were correct and related to the complete list as given in the 
explanatory memorandum 8413/06. 

I also promised to explain why private security services and private international 
law have been excluded. Private security services were a sensitive sector for the 
European Parliament and a number of Member States. The Government has 
accepted the exclusion of private international law because this will not affect the 
status quo, in particular regarding consumer protection. This preserves the ability 
of the parties to a contract to specify the applicable law in the contract and, where 
no law is specified, sets out some presumptions for the court to apply as to which 
law applies. 

Finally, if I might clarify the position on childcare as requested by Lord Roper. 
Services of general interest and social services are excluded from the scope of the 
Directive. Most childcare in the UK is offered privately and would not be 
considered a “social service” and therefore would be covered by the Services 
Directive. 

For example the Directive will cover the Extended Schools Scheme, which is 
where Local Authorities coordinate the provision of after school care, but the 
parents, except in special circumstances, pay for the childcare, which is offered by 
either the Local Authority, voluntary or private providers. It is important that these 
services are carefully regulated to improve quality and maintain the safety of the 
child. 

If the Committee would like any additional information please do not hesitate to 
contact my officials Ruth Hampton or Nicola O’Connor. 

I am sending copies of this letter to Members of the EU Internal Market Sub-
Committee B and placing copies in the Libraries of the House. 

23 May 2006 
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Letter from the Lord Grenfell to Mr Ian Pearson MP, Minister of State for 
Trade, Investment and Foreign Affairs, Department of Trade and 
Industry/Foreign & Commonwealth Office 

COM (2006) 160: AMENDED PROPOSAL FOR A DIRECTIVE OF THE 
EUROPEAN PARLIAMENT AND OF THE COUNCIL ON SERVICES IN 
THE INTERNAL MARKET 

Sub-Committee B considered this document, and your Explanatory 
Memorandum, at its meeting on 3 May 2006. 

As we have just commenced an inquiry into the draft Services Directive, we will 
maintain scrutiny on this proposal at this stage, and look forward to hearing your 
views on 17 May. 

I am copying this letter to Jimmy Hood MP, Chairman of the Commons 
European Scrutiny Committee, Simon Patrick, Clerk to the Commons 
Committee, Michael Carpenter, Legal Adviser to the Commons Committee, Les 
Saunders (Cabinet Office) and Margaret Browne, Department for Transport’s 
Scrutiny Co-ordinator. 

4 May 2006 

Letter from the Lord Grenfell to Mr Ian Pearson MP 

SERVICES DIRECTIVE 

P6_TA-PROV(2006)0061 EUROPEAN PARLIAMENT’S PROVISIONAL 
LEGISLATIVE RESOLUTION ON THE PROPOSAL FOR A DIRECTIVE 
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL ON 
SERVICES IN THE INTERNAL MARKET COM(2004) 2 FINAL/3 

Thank you for your letter of 10 March 2006, which Sub-Committee B considered 
at its meeting on 19 April 2006. 

We have been following the progress of the Services Directive with great interest 
and it was the subject of our report, Completing the Internal Market in Services, 
published in 2005. We intend to conduct a follow up inquiry into the revised draft 
Directive. Now that this has been published, can you give an indication as to when 
we can expect the Explanatory Memorandum which you mention? 

We would be grateful if you would keep us informed of any developments. 

I am copying this letter to Jimmy Hood MP, Chairman of the Commons European 
Scrutiny Committee, Simon Patrick, Clerk to the Commons Committee, Michael 
Carpenter, Legal Adviser to the Commons Committee, Les Saunders (Cabinet 
Office) and to Alison Bailey, Departmental Scrutiny Co-ordinator. 

24 April 2006 

Letter from Mr Ian Pearson MP to the Lord Grenfell 

P6_TA-PROV(2006)0061 EUROPEAN PARLIAMENT’S PROVISIONAL 
LEGISLATIVE RESOLUTION ON THE PROPOSAL FOR A DIRECTIVE 
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL ON 
SERVICES IN THE INTERNAL MARKET COM(2004) 2 FINAL/3 

I am writing to update your Committee on progress on this dossier in the light of 
the European Parliament’s First Reading, which took place on 16 February 2006. 
The adopted position of the European Parliament (EP) diverges in many 
significant respects from the position that had been reached in Council under the 



38 THE SERVICES DIRECTIVE REVISITED 

UK Presidency. The EP amendments exclude a number of sectors from the Scope 
of the Directive, whilst offering a new approach to facilitating the free movement 
of services in Article 16 and deleting articles 24 and 25, on reducing administrative 
burdens for the posting of workers. 

The full effect of these amendments is still being analysed. The EP excluded 
several large service sectors, essentially on the basis of concerns over the country of 
origin principle. Given the new approach to Article 16 adopted by the EP, there no 
longer appears to be a case to exclude such a wide number of sectors. In 
particular, I believe that two of the economically significant sectors excluded from 
scope by the EP, namely all legal services and privately funded healthcare, would 
benefit from, and should remain covered by, the Directive. 

The new article 26 is unclear and possibly internally inconsistent so requires 
clarification. It is also important that its provisions are robust and make a genuine 
difference to temporary service providers. 

The EP excluded all labour law from the scope of the Directive and removed 
Articles 24 & 25. Like many supporters of the Directive, the UK would have 
preferred to retain key administrative simplification measures relating to the 
‘posting of workers’ (Art 24). However, labour law is problematic for a significant 
number of Member States and the Commission are likely to accept that agreement 
will not be possible unless they follow an approach similar to that of the EP. 

The Commission have indicated that whilst the EP text will form the basis for 
their revised proposal, expected on or after 4 April, they will resist accepting all the 
EP amendments en bloc. There will not be any working groups until after the 
Commission has produced its revised proposal. There is a Competitiveness 
Council 29–30 May, and a further provisional date for one on 29 June. The 
majority of Member States do not want to rush into agreement without having 
time to work on improving the text. It is possible, however, that the Austrians may 
attempt to push through political agreement during their Presidency. 

I will of course submit a new explanatory memorandum on the revised 
Commission proposal as soon as the text is available. 

I am writing in similar terms to Jimmy Hood MP, Chairman of the House of 
Commons European Scrutiny Committee, and am copying this letter to the Clerk 
of your Committee, and to Les Saunders, Cabinet Office European Secretariat, 
and Alison Bailey, DTI Scrutiny Co-ordinator. 

10 March 2006 
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APPENDIX 3: LIST OF WITNESSES 

The following witnesses gave evidence. Those marked * gave oral evidence. 

* Clifford Chance 

* Confederation of Business Industry 

* Department of Trade and Industry 

* Federation of Small Businesses 

* Mr Malcolm Harbour, Member of the European Parliament 

* Miss Arlene McCarthy Member of the European Parliament 

* Trades Union Congress 
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APPENDIX 4: RECENT REPORTS 

Recent Reports from the Select Committee 

Session 2005–06 

EU Legislation—Public Awareness of the Scrutiny Role of the House of Lords 
(32nd Report, HL Paper 179) 

Ensuring Effective Regulation in the EU: Follow-up Report (31st Report, 
HL Paper 157) 

Annual Report 2005 (25th Report, HL Paper 123) 

The Work of the European Ombudsman (22nd Report, HL Paper 117) 

Scrutiny of Subsidiarity: Follow up Report (15th Report, HL Paper 66) 

Evidence from the Minister for Europe—the European Council and the UK 
Presidency (10th Report, HL Paper 34) 

Ensuring Effective Regulation in the EU (9th Report, HL Paper 33) 

Evidence by Commissioner Franco Frattini, Commissioner for Justice, Freedom 
and Security on Justice and Home Affairs Matters (1st Report, HL Paper 5) 
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Confederation of Business Industry, examined.

Chairman: Good afternoon, everyone. Could I Q3 Lord Roper: Some people have suggested, given
this text, it would be better not to have a text at allwelcome Mark Platt from the CBI, and Ms Sommer
and rely upon subsequent judgments of the Court.and Mr Cave on behalf of the Federation of Small
Do you think this is better than nothing?Businesses. I apologise for starting late; we had to
Mr Platt: In your list of questions, the secondclear another draft report before this and one or two
question you posed was the most diYcult questionadditions arose with it. We are going to ask you one
for me, which is about the country of origin principle.or two fairly broad questions to start with and I hope
We appreciate at the CBI that the Single Market isyou will find that they will enable you to say anything
the bedrock of the operation of the European Union;you might want to say by way of introductory
politically, it is important to have the Europeanremarks and start the ball rolling with that.
Union, but the function of the Single Market is what
makes us all happy, prosperous and, we hope,
peaceful. This Directive was launched on a basis thatQ1 Lord Fearn: The first one is really directed to the
the Commission had said there were a whole list ofCBI: what is your general view of the revised
possible infringements, which can take huge amountsDirective?
of time and possibly also money, and the intention ofMr Platt: My Lord Chairman, I think with the
this Directive was to do away with these. I think whatcurrent fiscal climate and the ferocious battles that
we have now is a text which will provide sometook take place from the beginnings of this Directive
certainty, although not total certainty, especiallytext, the Commission’s proposal is probably the best
with the new freedom to provide services, backed upthat we can hope for. It is not as strong as the original
by the possibility of infringement proceedings, so wetext, although we did critique the original text in
seem to have a bit of a mix, and the question, as withsome ways at certain points, which we gave in
all things new, is: how will it work and how will it run?evidence before you. I think we are not going to get
We will have to wait and see that until it is in eVect.anything stronger. There is political agreement in the
It will very much depend as well on how individualParliament. There seems to be political agreement in
Member States operate and how willing they are tothe Council too. The text, at least, has some positive
analyse their own systems to make sure they fit withinprovisions regarding establishment and making it
the requirements of this text.easier for businesses to operate across borders. I
Chairman: We are going to invite the Federation in inthink it is the best we could possibly hope for, but we
a moment, but I would like to stick to generalare a little sad that the EU was not able to be as good
appraisals as opposed to specifics.as it was optimistic with the Commission’s original

proposal.
Q4 Lord Haskel: Just to follow up your point,
obviously you were dealing with this matter of

Q2 Lord Fearn: You said “operate across borders”. harmonisation and the way that various Member
What do you mean by that? States carry out their qualifications for people who
Mr Platt: Just to make it easier for companies to give services. Do you think that the way the revised
provide services across international borders within Directive is worded will enable countries to use

harmonisation as an excuse to put problems in thethe EU.
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Q6 Chairman: Can I ask both of you—and, Mrway of the Single Market, or do you think they will
be able to get over this? Cave, of course, if you want to come in, please, by all

means do—in diVerent ways, you have said it is notMr Platt: I think the key thing with the text, as it
as strong as it was, that it has been watered down.stands, is that there is a grey area where under the full
Can you please be more specific? In what way is it notrequirements—forgive me, I forget exactly where—in
as strong as it was? In what way has it been wateredterms of public security and safety, et cetera, Member
down?States could argue that they have directed a specific
Ms Sommer: From my point of view, it has excludedkind of requirement which is, in reality, a barrier
several services now, which are either dealt with byunder these requirements. Now, there is then a
other individual Directives or taken out completely.possibility of it being taken up by the Commission as
The other main reason, from my point of view, is theopposed to other Member States, but there is still a
country of origin principle, and I might have tohurdle there; it still exists even though perhaps it has
explain that because we had this debate before. Thebeen reduced. Also with the single points of contact,
country of origin principle, in my mind, wasthe ability for companies to get involved in that
connected to the provision of temporary services indebate is made much easier, much simpler to do, but
another Member State. If you have the host country’sit is still there. In terms of harmonisation, the point
law applying to this, it makes it very easy for a smallof the Directive is very much around not forcing
business to know your national law, go somewhere,countries, Member States, to all be the same, but to
do a temporary service and go out again. It gives youmake sure the objectives they are seeking are the
the opportunity to test the market, to have a go, seesame. DiVerent regulatory frameworks and diVerent
how it goes and if you like it, if it works out, you canlegal systems require diVerent solutions, but as long
then establish in the host country and so on. That hasas the solution is aimed at having the same general
all gone out, it has gone out from the country ofrules of play, that would make sense.
origin principle and it has gone out of the temporary
service principle. I always thought the internal

Q5 Chairman: Ms Sommer, would you like to market was there to encourage people, businesses, to
respond to Lord Fearn’s general question: what is increase their trading. That is what the Lisbon
your general view of the revised Directive? Agenda is all about. This is not the case any more. It
Ms Sommer: As you know, I am from the Federation will still help people to trade internally and people
of Small Businesses. Just to clarify, I am a business who always wanted to trade internally will do that,
person. I do have a totally diVerent approach to it; I frankly, with or without the Services Directive. It will
am very practically orientated. In general, I think the make it easier, but to entice people to do it, that
Services Directive is a good thing. We have always would have been a major bonus from a small business
supported it, I have always supported it. It is a shame point of view. That is not the case any more,
it has been watered down, but I think it is better than therefore, I am disappointed.
having nothing. From a more global point of view, I
believe that we have treaties to supply services,

Q7 Chairman: We are going to come back in morecapital, people and goods freely within the internal
detail on the country of origin principle.market. The very fact that we need a Services
Mr Cave: My Lord Chairman, just on specifics, IDirective to enforce that is very sad because I think
would make the point that the Services Directive waswe should have that right in the first place and we do.
initially intended to remove the need to go to theIt does not obviously quite work because Member
European Court of Justice on a regular basis.States do put up barriers for various reasons. The
Specifically on Article 16, the revised Directive’sServices Directive is trying to address that. It has now
definition of overriding reasons relating to publictaken out a number of services because it seems to
interest place a huge amount of responsibility backhave transpired that it is very diYcult to have one
on the ECJ and that is where we have specificDirective for all kinds of services, and I accept that.
concerns.From a business point of view, there are points in the

Directive which I think will make life a lot easier, like Mr Platt: I would, of course, echo those previous
the single point of contact and the very right that you comments and also say that one of our other
can go and complain if somebody puts barriers up. concerns is the exclusion of temporary work
From a small business point of view, that could prove agencies, which we touched on in our previous
maybe not quite as simple as it seems in theory, but evidence as well, as we see them as engines of growth
that has to be seen, we do not know that yet. In in that they allow people into the labour market on
essence, yes, I do welcome it. I would not dismiss it, part-time or flexible contracts. Also I have with me,
that is for sure. It is a shame it had to be watered if I may, some copies of submissions made by
down again, but I also understand the political UNICE to the recent (EU) Competitiveness Council
reasons. We just have to try and improve it as much and a more general copy which carries details and

also some comments about the country of originas we still can.
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lobbied, I have even been lobbied by MEPs, “Are youprinciple and on people providing services with
suggestions for amendments. going to support this, despite this, or not”, for the

very reason that there are still good things in there—Chairman: Thank you, that would be helpful. There
is a lot to talk about and we will come to several of or “Are you going to chuck that away as well?” A lot

of work has gone into this. If I see a chance to get itthese themes, I am sure, time and again.
back, yes, I will do so, but I am a realist and I do not
think the political will is there.Q8 Lord Geddes: Can I start by saying how grateful

we are to both organisations for coming back again
and giving evidence in front of us. The plus, I Q11 Lord Geddes: Do you support the revised
suppose, from your point of view of doing that is you Directive?
get your views on the record. The minus is you allow Mr Platt: The diYculty arises when one looks at the
them to be quoted back at you. Principally, it is at this freedom to provide services whether or not it is close
stage on the country of origin principle that I want to enough to the country of origin provision to make a
ask you some questions and, if I may, I will do two degree of ambiguity possible. The diYculty is that, as
quotes simultaneously and then ask for your views. we see the ‘Freedom to Provide Services Article’, it
The Federation of Small Businesses, you made the does still leave open the need to reference the ECJ,
comment last time you came before us that you but it may possibly provide a small opening,
regarded the country of origin principle, “as an however, not as wide as the country of origin
essential part of enabling SME providers to break principle did. You must also forgive us for the fact
into markets”, and to an extent you have just that when we had our previous meeting with you, we
repeated that. What I find slightly surprising is that were very much campaigning for the Directive as
you were suYciently strong last time round, but you was, and to say at that time that we would accept a
are prepared—these are my words not yours—to much watered-down Directive would not have been
shrug your shoulders slightly now, and say “Oh, we in our favour, the Government was also pushing very
did not get it, it is sad. It is a pity”, and I think you hard for this Directive. As with the FSB, we are
used the expression, “it has been watered down, but pragmatic. We have lobbied heavily with other
we will just have to live with it”. If I can group these Member States, with federations in UNICE, also
two together, the CBI went even further last time with MEPs, with our own MEPs as well as MEPs
round in saying that you would not be willing to from other more favourable Member States, for
support the Directive without the country of origin example the Nordic states and new Member States,
principle. That was pretty strong. From what you Poland and the Czech Republic. What we have
have said already this afternoon, you do seem to be achieved is a political compromise. I would cite
supporting it, albeit not quite as strongly as before. Malcolm Harbour; I think he has done a lot of hard
Could you both comment on those? work: This is the best we can get, but as a change in
Ms Sommer: With pleasure. If you are telling me we opinion as to the balance between social Europe and
can get the country of origin principle back in, I am economic Europe and getting that balance right for
behind you all the way, but is it realistic? everyone, this is probably a very good step forward.

I think within any—I would hate to say conflict—
Q9 Lord Geddes: No, I do not mean it is realistic, but disagreement, one has to know where one’s ground is
you said it was an essential part. as much as possible and allow one’s opponent
Ms Sommer: It is essential, but what can I do about it enough ground to maintain a head held high. I think
if Parliament will not accept it? What can I do about we now have got something where we have the
it? It is essential, yes, I agree with you. Parliament agreeing with the Commission and

hopefully agreeing with the Council. To get those
three things onside in a single text at this early stageQ10 Lord Geddes: By definition, if it is essential, my
I think is very good news and I think this provides theinterpretation of that means that it cannot work
basis for work on this Directive’s principle’s. I thinkwithout it, but I do not think that is what you are
that once Member States that feel uncomfortablesaying.
with, for example, the country of origin principle canMs Sommer: We did say last time that there are other
see that this text provides all the benefits and none ofgood points. We never dismissed the Services
the downsides that they thought the original textDirective completely or said “Without that, we will
would provide, they might feel a little bit morenot have it”, unless you want to correct me. The
comfortable. I think I referred to this in the previoussingle point of contact we have always regarded as a
evidence about, for example, the opening of themajor bonus and I would not take that away, but the
labour markets to people from eastern Memberfacts are in business we have to live with facts. The
States. There is a general climate, or there had beenpolitical will is obviously not there to bring the
at the time of this Directive being first publishing,country of origin principle back. You then have a

choice: you either support it—and we have been across the European Union, of worries about what
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in good shape to do that, for them to grow here. It isthe EU is for, about the new members, and I think
this Directive got buried in that debate, and it was an aggregate of all those things that would

demonstrate that for us. The problem, again withvery easy then to just see it as a problem. What has
come out from the European Parliament debate, punditry, is how long a time span do you give it? For

example, the new Member States especially duringfrom debates with the Council, is something that we
could live with and build on. the accession, some were very concerned that they

would not see great benefits. The Poles, who thought
it was going to be a horrible time for them, within IQ12 Lord Geddes: Can either of you see the country
think about six months, saw their GDP increase. It isof origin principle coming in as it was within the next
impossible to make these kinds of predictions and tofive years?
make those long-term forecasts, but I think if we wereMs Sommer: I did attend some of the debates in
looking at economic indicators you would be lookingParliament in February and according to what I
at an increase in activity, perhaps an increase inheard there, no.
profit, perhaps an increase in employment, and thenMr Platt: I try not to make long scale predictions.
the subsidiary indicators would come from reports,Politics, as I am sure you know, is a very dangerous
anecdotal comments about the single points ofgame in terms of making predictions. If this works,
contact being used, that would show that thethe appetite for something like the country of origin
Directive was working and that they were able to doprinciple might be wetted. That is as far as I would
something, for example, like a ‘Solivit’ system forgo.
services. What we are looking for is a European
observatory of the services sector.Q13 Lord Roper: People get frustrated by the fact

that there are still really significant barriers. Do you
Q15 Chairman: Ms Sommer, do you want to addsee a group of countries, including the ones you
to that?referred to, the Nordic States, the new Member
Ms Sommer: First of all, the way I would find outStates, the UK and Ireland, might see this as an area
whether it works or not is feedback from membersfor reinforced cooperation whereby a limited group
who have tried to get information, tried to set it upof Member States were brought to the country of
and what buyers they have. That is the obvious one.origin principle. I would be grateful for your reaction
That could take some time because information for itMs Sommer.
is done very, very slowly in small businessMs Sommer: Yes, I think that is possible. As I
unfortunately; it is extremely painful so that couldunderstand it the UK is very much in favour of it as
take quite some time. I would expect an increase infar as I know but I am only a businessperson. That is
employment because it is a small business. When theya possibility, yes. It seems that it is quite country
expand the first thing they need is new employees andspecific who is for and against, to me.
that is really where I think this importance comes in.Chairman: That was a googly on China. I do not
It is about the Lisbon Agenda, it is about getting ridknow how England are getting on, but that was oV
of horrendous unemployment in Europe and if smallthe cricket field but, nevertheless, an interesting
business is overlooked or it is made diYcult then it isquestion.
not going to happen. I am hoping that even though it
is watered down—and I am not happy about it—theQ14 Lord Haskel: Mr Platt, you said that you would
single point of contact and information is absolutelybe happy with this if this works. How would you
crucial and hopefully that will create jobs. I think thatrecognise it working? Would you recognise it in the
is the whole purpose of it.fact that innovation of the service industries

improves and costs go down? How would you
Q16 Lord Walpole: What I am concerned about, andrecognise it as working?
perhaps you are not the people to answer but youMr Platt: I suppose the most obvious example would
must have an opinion about it, is what about thosebe that economic reviews of the growth of services in
professionals who have been excluded?the Eurozone saw an increase but on the ground, and
Ms Sommer: Good question. What about them?someone may want to add some more details on this.

It would be evidence that where there are problems,
companies have a quicker route to solving them or Q17 Lord Walpole: What is going to happen to

them? Will they try and get into Europe and havefinding out what to do to solve them; that the single
point of contact work and work well and the cases each time they attempt to do something as

before?administrative cooperation between Member States
bears fruit in greater cross-border provision of Ms Sommer: I think they will carry on just as they

do now without the Services Directive. They will doservices, and perhaps we can start to see the rise of
European services champions who can then stop what they did before. Nobody stops you now to

provide services in the internal market. It mayfacing inwards and face outwards. I think the UK is
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revised Directive for facilitating the freedom ofbe more diYcult, they will just have to work on the
problems as they have done before, but it will not be service providers to provide on a temporary basis. As

a businesswoman logistically, how much easierencouraging.
would it be for the firms to exercise freedoms?
Ms Sommer: That is a tricky question because as farQ18 Lord Walpole: I thought that under this
as I understand this Directive now, there is noDirective, I cannot remember, particularly perhaps
distinction any more between temporary andbanking, insurance and that sort of thing were quite
established service, which means everything appliesinterested to get into Europe. It would have been
the same. That is how I understand it, I hope I ameasier under a country of origin principle rather than
correct here. If that is the case then we are allunder this Directive, would it not?
dependent on this single point of contact, getting theMs Sommer: I think that is probably more a question
information there, possibly even completing it onfor you because our members are not really
time and, from a red tape point of view, there areinvolved there.
various issues I would have. One is, how accurate isMr Platt: The financial services action plan, and the
the information provided? Is the informationpossible proposed financial services action plan,
provided the same in every Member State, or do wecover the creation of the single market in terms of
have inequalities here? How easy is it to understandfinancial services. There is also talk of a single
it, because small businesses are not always thatpayment area, too which is why they were excluded
straightforward; it can be quite tricky to understandfrom this Directive. In terms of professions that are
bureaucratic forms. That is coming back to theexcluded by virtue of being lawyers or notaries et
country of origin, but for me country of origin andcetera, mutual recognition is covered by the
temporary service was the ultimate deregulation, yourecognition of Professional Qualifications Directive,
just cut the whole lot out, but that is not going towhich I am not quite sure at what stage of its life it is.
happen. In the end, I do not see any distinctionThat is about ensuring that you have mutuality
between temporary and established any more, you gobetween professions operating in diVerent Member
through the same channel, you do exactly the sameStates and the battle is being fought there. There was
thing, whether you do it for a month or for five years.a thought that these two would run tangentially, that
The only diVerence may be if you still have to registeryou would have the two going through at same pace,
in another country because you are there for aand I think the slowness of this Directive—I may be
permanent purpose and that may be moreincorrect on this, I might need to correct my detail,
complicated. Otherwise, I do not see any distinctionbut I think that is going a little bit faster. That
between the two, which means it does not make muchDirective is about making sure that professionals can
diVerence whether you do it temporarily or not.move from one country to another within the

European Union and have their qualifications
respected, as long as they meet certain criteria. Q22 Chairman: In Article 16 of the revised draft
Mr Cave: I would make the quick point that we have Directive where it deals fundamentally with this
looked at our membership base and we estimate that freedom to provide services it says, “Member States
approximately 60 per cent of our members who shall respect the right of service providers to provide
provide services will be covered by the Directive. It is services in a Member State other than that in which
not helpful to the 40 per cent. they are established”. That is, you can provide

services without being established. You do not think
that is any diVerent to a business being established inQ19 Lord Roper: What are the principle services
another Member State?covered by that 40 per cent of your members?
Ms Sommer: The way you say that it sounds diVerent,Mr Cave: They are excluded. Obviously we are
but it depends on the practicalities in the end.looking at health care which is a large group;

temporary agency workers, companies like that,
private security firms as well, and those people Q23 Chairman: We are seeking simply to
involved in the gambling sector. understand both the text and the interpretation of

how business, and, of course, the trade union would
see these things. This is in no way seeking to, as itQ20 Chairman: They would not be included?
were, raise a problem but simply how you understandMr Cave: No, they would not be.
it. The view that you expressed was really quite
important, that that is your perception.Q21 Lord St. John of Bletso: Ms Sommer, you have
Ms Sommer: I was just thinking this is what you arementioned rightly so, that it is better to have a
going to get, unfortunately.Services Directive than nothing at all. You have also

commented on the extent of red tape and
protectionism for small businesses. My question is Q24 Chairman: Your perception is that,

eVectively—how do you view the mechanisms proposed in the
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that you have got this freedom to provide a service,Ms Sommer: If you refer to it, it says “You have the
freedom to provide a service whether it is temporary you still have to go and check somewhere as to what

laws operate in the country you want to provide theor not”.
services in. That adds an extra impediment, an extra
cost, which the country of origin principle took away.Q25 Chairman: Without being established in a
On top of that, we then require that the cooperationMember State?
between the Member States is good, that the SingleMs Sommer: Yes, without being established.
Points of Contact work and they are well funded andHowever, there are three caveats to this as far as I
they are easy to find. At each stage, a little bit hasknow: it is necessity, proportionality and a third one.
been added on and, as Ms Sommer says, if you are aA Member State cannot block you if they can prove
business, a small business especially, what that meanseither of these. That is how I understand it. If a
is that you are going to incur some costs and someMember State says, “This is the reason you cannot do
time in finding out the information that could meanthat, because it falls into one of these”, it would then,
that you do or do not. In many small businesses thereas I understand, be down to the business to prove it
is not time to run the business and do all of this asdoes not fall under either of those.
well, and there certainly is not often money to pay for
a solicitor to do this. The vagueness is there becauseQ26 Chairman: This is quite important for the
everything is contingent on something else, whereasCommittee when we come to consider our report. I
with country of origin you knew that “I simplyquoted Article 16, section 1, “Member States shall
operate, bearing in mind the few derogations andrespect the rights of service providers to provide
processes of work, et cetera, on the principle that Iservices in a Member State other than in which it is
can do my business over there as I do here, and I willestablished”. It goes on in section 2, to say that
be meeting my legal obligations”.Member States may not restrict the freedom to
Ms Sommer: Could I just add one little thing. For meprovide services, in the case of providers establishing
as a business, I was always under the impression thatrelevancy, by imposing any of the following
legally I already had the right to provide a service inrequirements, the first of which is that it cannot
the internal market by being a member of the EU. Onimpose an obligation on a provider to establish their
the face of it, that seems to be the case. As we haveterritory. On the face of it, that appears to be
found out the hard way, this is not the case insaying—
practice. On the face of it here again, yes, it looks veryMs Sommer: You can do what you want.
good and let us hope it is going to be that way, but
until I see it, I will not believe it.Q27 Chairman: — that you can provide services into

another country without being established in that
country. It does of course say that any attempts to Q29 Lord St John of Bletso: Your last comment
restrict that must meet various criteria. Your view, in really hits another head because you mentioned
advice to the Committee, Ms Sommer, was that your uncertainty. Whether it is a small business or a
initial reaction is there is not a lot of diVerence medium-sized business, uncertainty is the worst for
between providing services on a temporary basis— any business; they have to have certainty. Do you
which is what it is, a non-established basis—and an view the proposed mechanisms as workable, and not
established basis. That, on the face of it, seems just that but I would really would like to dig more
positive. into what areas of diYculty do you see for small and
Ms Sommer: Yes, it is positive on the face of it, I agree medium-sized businesses?
with you. However, there are three very vague Ms Sommer: A single point of contact is important,
caveats and that is what I am worried about. Any there is no doubt about that. That is where you get
kind of vagueness to a small business is a nightmare your information. I am not entirely clear yet: do you
because you instantly do not know is it going to work get that in every country, is it centralised, is it in the
and or is it not going to work, you have to test it. UK for incoming or is it in the UK for outgoing? I am
Testing means time, money and resources which are not clear on this at all. The next question is: how is it
extremely limited. going to be funded? Do you pay a fee for it? I am not

saying we should not be paying any fees because if
you want some information, everything costs a littleQ28 Chairman: I think this goes to the level of Lord
bit of money, you have to invest a little bit. The nextSt. John’s question. We will come back to Lord St.
thing is: what is the quality of the information? If youJohn because he may want to probe you on this. Mr
get the wrong information, you start investing inPlatt, did you want to come back? This is very
something, you go down one road and if it wasimportant.
misinformation you got, who is liable for this,Mr Platt: The issue at the heart of the matter is that
because you have not actually retrieved it yourself,without the country of origin providing certainty in

terms of what law was applicable, despite the fact you have gone somewhere to get it. These are lots of
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would be helpful if you could reflect on this and givelittle details a small business thinks of when it wants
to do something. The next question, and it is a major us your thoughts on it. My question today is: do

Article 16 and associated Articles of the Directiveone, is, is it going to be the same quality everywhere
in every Member State? Is it going to be available at reasonably meet the desire of your members for

certainty? At the root of your answer to Lordthe same time everywhere in every Member State, or
does it mean because we are very well organised in the Swinfen was, “It all looks okay but our members

want certainty. They do not want to find when theyUK, and we are very good at this sort of thing
compared with other countries, is it going to be much go into a situation they are suddenly asked to do

something that they never expected”. My question toeasier for other Member State businesses to come in
here because they get the information fairly quickly you, which I would be grateful for a note afterwards

rather than make you feel unhappy with that, is doesand eYciently whereas if I want to go to Greece, it is
going to take me ages to get it? Then we are starting Article 16 not provide key elements of certainty, and

where it does not provide suYcient certainty, whereto distort the level playing field, which never existed
anyway, but we are turning that into the Himalayas; would you like to see the Government pressing for

amendments because that is the stage we are at?that is the problem. The next thing is: what is the
timeframe of all this? How long do I have to wait for Mr Platt: If I may, the extra evidence I brought here

will answer that question. The CBI supporting aan answer? When is it going to come and where from?
None of this is defined, hence I will wait until I see it. UNICE position on an amendment to Article 16,

which we think will make for a degree of more
certainty. It is around the provisions that theQ30 Lord St John of Bletso: Sorry, just to press you
Member States can bring in in terms of overridingon this issue, what guidelines would you be
public interest and such. We have to admit that itproducing for your members on how workable these
does make it easy to establish, but there are stillproposed mechanisms would be for them? As is so
esoteric things that Member States can bring in onoften the case in business, very few of them read the
the guise of “we think public safety is threatened” orsmall print and I suppose that is what I am getting at.
whatever. I reflect on the fact that the French beefMs Sommer: We do not give guidelines on services
ban was in contravention of the ECJ but continuedprovided. We do not go and say, “The DTI has
for quite some time.provided a survey”, and whether they like it or not,
Chairman: This is Article 16, section 1(b): . . . theywe do not do that. We just give them where they need
must be justified by reasons of public policy, publicto go, it is their own judgment to say whether that is
security”. Clearly, when we have the minister beforegood or bad. We would not go and do that, that
us we will, on your behalf, seek clarity on thesewould not be fair because it could be quite diVerent
points. Your answer will be helpful to us to knowand for one it would be good, and for another one it
where your members and yourselves are concerned.would be bad. We have members in our survey and

the members who use our business advice are very
happy with it. You hear a lot of members saying it is Q32 Lord Swinfen: I think, Chairman, in many

respects, the question I was going to ask has, in fact,no good, but when you start digging, they have not
actually used it. We would not give guidelines, we just already been answered because I was going to ask, if

you recall, is there now much diVerence betweentell them where to go.
operating on an established basis or operating on a
temporary basis? Ms Sommer said that she thinks itQ31 Chairman: A part of the guidance to the Sub-
is exactly the same, that there is no diVerence.Committee as well as coming to yourselves, in
Ms Sommer: I cannot see if there is one. It may wellrelation to your concern about certainty, which is
be, but I cannot see it.obviously an important issue, Article 16 appears to

try to deal with that in part by saying that: “Member
States may not restrict the freedom to provide Q33 Lord Swinfen: Mr Platt, can you find a

diVerence?services by imposing a requirement”. In other words,
as a business, you know that you cannot be asked to Mr Platt: Other than the obvious that being

established means you have to pay fordo certain things, for example you do not have to be
established in a Member State, you do not have to accommodation for oYces, all of those things and all

the registration stuV. It is a fine diVerence, but, just tohave an oYce or chambers in any of the Member
States and so on, so the Article appears to seek to set switch it around a little bit, what the country of origin

principle did that we liked was it meant that aout certain things that Member States cannot do. In
other words, from a business point of view, they company could try a cross-border provision of

services with very little cost to see if what they wereknow with certainty they cannot be asked to establish
or they cannot be asked to have oYces before they going to provide had a market, without having to do

very much. Now there is a degree of requirement tocan provide services. On the face of it, Article 16
appears to seek to deal with some of these issues. It check what the legislation in the host Member State
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amended Directive had any eVect on the concernsis and how they have to meet it, and now we have also
got these extra provisions, so each time they do that which you had previously on health and safety?

Ms Sommer: Health and safety, in my mind, wasin a diVerent Member State, there will be a little bit
more work they have to do. The original Directive, if never an issue, personally, because it was excluded

from the Directive, as I understood it originally.you remember, did not prohibit setting up a
distribution centre, a small oYce; that was still able However, from our members’ point of view, that was

quite a diVerent matter. They did not see that as such,to be done under the original Directive. The fine
distinction is the fact that we felt the country of origin because again what is in the text and what people

perceive to be in the text are two completely diVerentprinciple would excite people to try testing the water.
We do not think this will get them quite so whipped things. We had concerns on health and safety from

our members, and we did point out that health andup. There may be some business in there for some
members who are lawyers, advisers or whatever, but safety is excluded. It is very diYcult to convince them

once they get something in their minds. Personally, Igenerally in terms of big bang for the European
Union, this is not quite a damn squib, but it is not do not have any problem with health and safety. I

think it is well taken care of.quite that loud. I think that is a very fine distinction,
it is a very fine one, but it will probably put oV a
bigger number of likely entrants to the market of Q37 Baroness Eccles of Moulton: By being excluded?
cross-border services than the country of origin Ms Sommer: Yes.
principle does.

Q38 Baroness Eccles of Moulton: CBI?
Q34 Lord Swinfen: I get the impression that you are Mr Platt: We made the point originally that we
saying that it is not quite such a Single Market as it wanted to make sure that there was respect for health
originally was going to be. and safety across work sites, and I think the basis of
Mr Platt: By virtue of the fact that, as it has always this concern was raised by construction sites and
been referenced, the original treaties guarantee large projects. The evidence we gave before was that
goods, people, services and capital. It is there, it where these contracts are written for big sites and big
should already be there, but we know from the projects, health and safety is both local, ie on the
evidence collected in the two Commission reports, as ground, and also the individual worker. We did not
well as the reports done by the Copenhagen and feel the Directive, as it was and as it is now, poses any
Dutch organisations, that there are barriers, they do threats to health and safety. I think it was one of
exist. Some of them are based on vested interests those things that was over-egged slightly as a
either within Member States or by Member State concern. Again, you can see some Member States
governments which are themselves beholden to where health and safety requirements are made in
certain interest groups to prevent competition within such a way that they are prohibitive to new entrants
their internal markets. That means there is not a because they prevent them even getting a leg in. I
Single Market across the European Union. This is would not want to name any particular Member
why this Directive was put forward; the Commission States, but there are some Member States where the
recognised that, as did many people in the services legislation is so rigorous and so complicated and
sector. The thing is, as I think we quoted in our detailed, whereas we said in our written submission,
written evidence, we do not represent as many of the all of the European Union Members, in signing up to
smaller companies as the FSB do, but what the bigger the acquis, signed up to minimum standards of health
companies do is they either go in and buy an existing and safety. It is a European Framework Directive.
operator, which requires money, time and legal We are all doing good stuV, it is just that some of us
advice, or they set up a separate company with all the are doing it slightly diVerently and some of us are
things that that requires. doing a little bit extra. We had no problems, and I

think with this text we have no problems that health
and safety will be a concern.Q35 Lord Swinfen: They could do that worldwide,

small businesses have to?
Mr Platt: Yes, my point is at either end of the Q39 Chairman: The Government does because the
spectrum, there are bigger cost requirements for big Government says this is one of the areas where they
companies and it is prohibitive for smaller would like to see further amendments, in their words,
companies. I think that is the key thing, wherever you to uphold UK standards in health and safety. Have
are, there is a cost involved. the Government consulted the CBI in relation to

small businesses on their remaining concerns? Do
you know what the CBI want to further amend,Q36 Baroness Eccles of Moulton: The next question

is to do with health and safety which I am sure because the United Kingdom is trying to secure
further amendments? Why? I am sure every other ofobviously does directly aVect small businesses but no

doubt the CBI would have views on it as well. Has the the 25 Member States will. That implies there is
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Q42 Lord Haskel: Can we come back to this mattersomething not right here. What has the Government
of exclusions. Mr Cave, you told us that of yourgot in mind? Are they consulting?
members, 60 per cent would be included and 40 perMr Cave: I am not aware that they have consulted us,
cent would be excluded. That strikes me as beingI do not know about the CBI but from other sources
quite a high number of exclusions. Do you feel thatI have heard, they do have concerns about laws
these exclusions are overregulated or do you feel thatsurrounding gangmasters. As I understand it, this is
with the 40 per cent excluded the Lisbon Agenda ismuch more likely to be put in the area and the sphere
going to be suYciently revised?of labour law. Labour law will cover their concerns,
Mr Cave: I think the exclusions are too extensive,so it should not be a big problem if that is what they
certainly in the area of private health care. That is aare referring to. My only information is they are
particular issue for us. I would also point out that theseeking more legal certainty and clarity rather than
Commission has come forward and said that it willseeking changes. If you recall, at the beginning of its
deal with these areas in sector specific legislation. ToDirective life, the Health and Safety Commission
answer your final point about the implications thisraised serious doubts about that but I think they were
has for the Lisbon Agenda, there was thefairly well calmed after consultation with
Copenhagen study that was done recently on theGovernment. We have not been directly consulted or
financial benefits of the previous country of originasked but on the basis that we are part of an advisory
principle, opposite what we have now in draft text,group to the DTI, it has never been raised as a major
and there is a diVerence of 10 per cent less in benefits.issue and I think it is more a question of clarification.
It is obviously not ideal but I think, at this stage, we
have to move ahead and make it work as best we can.

Q40 Lord Fyfe of Fairfield: I am surprised that the
organisations have not been consulted by the

Q43 Lord Roper: As a supplementary to that, you do
Government on this, quite frankly; it is an extremely see the revised Directive, like its predecessor, as
important issue. We have all these other countries positive overall for your members in spite of it not
having entered Europe, we are now 25 strong, and I being as positive as the other one would be. Among
would doubt, as an interested observer, that some of the various other changes, are there any helpful
the standards of health and safety in countries I have changes? Are there any changes in this form of
visited, and the matching legislation which is Directive which, in spite of it not going backwards on
intended to deal with that, come anything close to the country of origin principle, you see an
equalling the standards in the UK. Should that not be improvement?
of real concern to us? Mr Cave: As opposed to the original, probably not.
Ms Sommer: The understanding I was given by the Previously they tried to seep through the country of
Commissioner asking my question is that the host origin principle, but the new Article 16 tries to
country law applies, whether you come in achieve that by alternative means. Where it does that,
temporarily or established. For somebody coming we are obviously welcoming it but we are concerned
into the UK, it is UK health and safety law. There is that there are too many vague areas within that.
no doubt about that, that is what I was told, that is Mr Platt: In terms of the text, I would agree with Mr
why I dismissed it as a problem. Cave. In terms of the process, I think the Commission

has learned that they need to prepare the way before
bringing out proposals of this nature. They need to

Q41 Chairman: That is Article 16, section 3 which make sure people are aware, they need to make sure
says, “Member States shall not be prevented from people have got enough information to understand
imposing requirements inter alia for reasons of public why the process was there. In a recent presentation
policy, public security, public health and protection made at UNICE, one of the points that the
of the environment”, and so on. This is why we are all representative from the Commission made was that
slightly puzzled. We are looking forward to hearing they learned a lot from this process. When taken in
from the Government quite what it is on the face of combination with their experience on REACH and
it. We also think the law applies in the UK. So at the also combined with the approach of better regulation
moment you are not sure but you think it might be (and this perhaps it does not really pass the better
gangmasters. regulation test—I think it just misses it because there
Mr Platt: For clarity, we have also in Article 16, 2(f) is still a little bit of confusion) taken together it is. As
that “Requirements unless . . . health and safety at I said before, despite the triumvirate of having the
work were contracted eYciently”. As far as I am Commission, the Parliament, and hopfully the
concerned, from what I have heard, it is simply a Council in agreement, we do not have the big step
matter of clarification. forward that we wanted when we came here before;
Chairman: We will pursue that but that is very helpful we do not have the giant leap towards Lisbon 2010,

but what we do have is a big step, and everyoneto us.
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CBI, we maintain that Government is not always therecognises that. We have even had opponents to the
text who said, “It is not that we disagree with the need best agency to provide such services, sometimes

business in conjunction with Government can dofor something; we are not sure if this is it”. I think
they have now decided that there is a need for things better. Any figures at the moment are

estimated costs and it could well come in less if it wassomething and what we have got here is the likeliest
vehicle to run. a contract well negotiated and well run.

Lord Roper: Can I ask a process question. We areChairman: It is a large step for the Commission but a
small step for mankind to reverse the old saying. referring, when we are talking about this, to the

revised regulatory impact assessment which the
Government submitted as an addendum to theQ44 Lord Fyfe of Fairfield: The Government talks
explanatory memorandum on the Europeanabout single points of contact and single points of
Community document which they sent us on 21 Aprilinformation, and I would like to think about the costs
2006. I assume that is a public document and,of this. Apparently, the additional costs of the point
therefore, something which you ought to have accessof contact could run to several hundreds of millions
to. Maybe by asking you these questions, it will giveof pounds. Do you agree with that estimate and, if so,
you something that you have not had access to.does it matter? The second most important point is

what do we do about it?
Q46 Chairman: The Government say that the cost ofMs Sommer: I would have no idea how much it costs
business will be, on a single point of contact, anto run a single point of contact to be honest. I
estimated £210 million a year and to the public pursecertainly know if it has not got funding it is not going
£102 million a year. They compare that to a singleto happen because everything costs money. There are
point of information and they make quite a majorobviously networks available already and the
distinction between the point of contact and the pointquestion is whether they can be integrated like other
of information saying that the latter would saveplaces you can go. They have it integrated on a
something in the order of £300 million a year. HaveMember State basis, they are on networks already,
they consulted you on this point and were youwe have the business links which have been suggested
consulted on estimates of the cost? It helps usby the DTI. The biggest cost is not so much having
understand how Government works on these things.them and establishing them but in getting down to
Mr Cave: It is not something that we have beenthe businesses and saying: “Look, we are here, we can
consulted on.help you”. That is the most costly enterprise of the
Mr Platt: To my knowledge no, certainly not in termslot. I keep thinking about the United States now
of providing any estimates or costs or anything ofbecause I was so impressed: when they want
that nature. We have rather left that to later on downsomething from you they put it on television, and
the line, once we know what the Directive text will be.that usually works quite well. The advertising cost, to
It is news that there is a figure.get down to the business, is the biggest cost, not so

much the people running it. How much? I have no
idea. If that money is not available then it is not going Q47 Chairman: The Government say that is one of
to happen. the areas they are seeking amendments, and I would
Mr Platt: If I may, we have not done any cost suggest if you have not already done, you look at
estimates and I do not think anyone has. I am not these things and you ask the kind of questions, like
sure where you have taken that from. how do you get these estimates and who is going to

pay? It will probably be rather useful to know what
the Government tells you and we will certainly askQ45 Lord Roper: It is taken from here.
the Minister.Mr Platt: I do not have that document. The key thing
Mr Cave: I think it is important for the Serviceswill be, as was identified before, if charging applies, it
Directive to work that we do not just focus on thepays into that system and if we can link it with any
single point of contact and the network that will beother European programmes, for example, the
built up in the United Kingdom, we also have to lookresearch and development programmes, this can be
at it across the European Union. The UKseen as part of that process. We had the recent
Government is significantly advanced in the processwrangling over the European Union budget. If this is
of trying to find out what these single points ofdesigned to be part of Lisbon, and there is money
contact will do. We are not aware that other Membernow available for Lisbon projects, they can also be
States are in a similar stage, which is quite worrying.used as well but, at the moment, there has been no

specific allocation. On something along the lines of
putting out something to tender which allows people Q48 Lord Roper: The distinction which the

Government is trying to make is between a singleto be able to say you can see diVerent ways of
providing this service, it does not have to be a point of information on which you will be able to get

the information on relevant regulations andGovernment provided service, it has to link in. At the
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concerned, having got a single point of completion insignposts to online processes managed elsewhere and
a single point of completion where you would be able the other Member States where you are going to

work might be very useful.to do all the things you had to do in order to register
your business and fill in all the necessary controls. Chairman: Thank you very much indeed. Could I say

how helpful you have been yet again. We have askedObviously the second one, which will be grouping
together all the bits of Government, is a great deal you questions, some of which you had no notice of at

all and which were very detailed. If you feel we havemore expensive but I do feel it would be useful if you
had a chance to look at this and then express your missed anything or you would like to add anything by

way of a note, we would welcome it but we needviews to Government. In a sense, although the UK
Government might find it a good idea for you to do anything by Friday at close of play. Thank you very

much on behalf of the Committee for coming to seesomething less expensive here, as far as you are
us today.

Examination of Witnesses

Witnesses: Ms Janet Williamson, Policy Officer, Mr Owen Tudor, Head of European Union
and International Relations Department, Ms Hannah Reed, Senior Employment Rights Officer, and

Mr Ian Brinkley, Head of Economic and Social Affairs, Trades Union Congress, examined.

Q49 Chairman: A very warm welcome again, Mr European Parliament, a new consensus of how to
tackle the promotion of the internal market. WeTudor, and to your colleagues. Who is in charge?

Mr Tudor: I will play the role. welcome that consensus and also the fact that the
Commission has in its new text tried on the big issuesChairman: You will obviously pass these on as you

wish. Again, a warm welcome. The TUC was to stick fairly closely to the consensus that was
formed in the European Parliament. We do see thatextremely helpful when we conducted our original

inquiry, and we are looking forward to hearing your a step forward has been taken. We believe that the
revised Article 16 does address the issue of unjustifiedviews today as things have moved on. If it is agreeable

to you, we have got one or two very general questions barriers but without causing the problems that we
had with the previous drafting.not because, as you will gather, we will not throw tiers

of detail in the ones that follow them, but it does
mean it gives you a lot of licence to cover almost Q51 Lord Geddes: Do you remain unhappy about
anything you want as you answer the generic ones. any other bits of the present draft?
Could we go straight into questions and, if that is Ms Reed: The point which may be most helpful for
agreeable, then feel free to use your usual skills to me to address and is one of the key issues for the TUC
answer the questions we should have asked you! in terms of the latest draft from the Commission
Lord Geddes? relates to the issue of labour law. I should say by way

of introduction that the TUC very much welcomes
the direction of the amendments relating to labourQ50 Lord Geddes: It is very nice to see all four of you

again. When you did give evidence to us, the law and the growing consensus that was certainly
within the Parliament and also reflected in theimpression I think we all got was that you accepted

the principle of the previous draft Directive, but then Commission’s text, that labour law should be
excluded from the scope of the Directive. Therefore,you were agin it on a number of specific points not

least—and this will not surprise you at all—on the our issues are not with the point of principle but with
the actual drafting of the proposed exclusion ofcountry of origin principle. Now that has been

dropped, are you happy bunnies? labour law, as found within the Commission’s text at
the present time. The TUC position, and indeed thatMs Williamson: We are much happier bunnies

certainly than before. As you say, last time we had a of the ETUC, has always been that there should be a
full and eVective exclusion of all aspects of labour lawnumber of concerns, one of which was the country of

origin principle. It was not the only one, we were also from the scope of the Services Directive. That
includes legal rights which derive not only fromconcerned about the implications for labour law, and

perhaps we could come back to that a little bit later contract but also from statute and legislation which
derives not simply from EU law but also from theon. We were concerned about the country of origin

principle and its potential to cause confusion about laws of domestic Member States. We also take the
view that the exemption should be broad enough toapplicable law and also to undercut democratically

agreed local standards. Now with the revised cover all aspects of equality legislation, the
relationship between trade unions and employers, theproposal, the revised Article 16, we do see a major

shift I think what we have seen is the development of relationship between trade unions and members, and
the protection for fundamental freedoms includinga consensus at European level, particularly in the
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Q54 Lord Geddes: What about the new Memberthe rights to collectively bargain, to enter into
collective agreements and also to take industrial States, are you still happy to pursue that principle?

Ms Reed: Absolutely, that is the point of principle theaction. The current Commission’s text touches upon
most of these issues. However, we have some TUC have always promoted. Obviously, employers

employing staV in other Member States have theconcerns that the latest draft appears to limit the
scope of the labour law exemption to only freedom to oVer better terms and conditions than are

required by the minimums of the Member States. Butemployment laws derived from Europe, ie those
elements of EU employment law including issues we would not want to see the minimum agreed within

any Member State being undercut as a result of thesuch as working time, discrimination law, health and
safety, and other issues. The TUC position Services Directive.
consistently has been that the exemption should
cover both EU labour law and also domestic labour Q55 Chairman: Before Ms Williamson comes in, can
law on the basic principle that the TUC and ETUC I ask you, if it is not a too detailed question, in
are very firmly committed to free movement of relation to the draft Directive, where it deals with
workers, and indeed we welcome migrant workers labour law, to quickly refer to it and see its distinction
from across Europe. However, we believe that they between European-based labour law and not
should have the rights to fair treatment as determined including the host country labour law? Ms
within each Member State and not simply to certain Williamson, you are going to save me from that,
minimum standards agreed centrally at a European are you?
level. Ms Williamson: That is the point I wanted to make,

that the clarifications we are seeking on labour law
Q52 Lord Geddes: Going back, if I may, though they are in Article 1 and do not aVect Article 16. I just
are all linked, to the present draft Directive which wanted to make that clear, so in a way it is two
eVectively substitutes the freedom to provide services separate points.
under the country of origin principle, you are happy
with that, as I understand it. I am not trying to put Q56 Chairman: It is not in Article 16?
words into your mouth; I am trying to understand

Ms Williamson: No. Our point about labour law is
your position. You are happy with that, but you are not a qualification of our support of Article 16, as
not very keen that it does not include the labour laws redrafted. It is a separate point about the exclusion.
of the host country. Is that right? Lord Geddes: In fairness, you were answering a
Ms Reed: We are seeking a full and wide exemption separate point; at least I asked a separate point.
of labour law which would cover both EU labour law
and labour laws derived from domestic legislation.

Q57 Chairman: This is to help the Committee whenFor example, within the UK we believe that workers
we come to consider our report. In Article 1(6): “ . . .from other Member States, if they meet the
this Directive does not aVect labour law, that is anyqualifying criteria, should benefit from unfair
legal contractual provision concerning employmentdismissal protection, redundancy laws, also family
conditions, working conditions including health andfriendly rights and any other employment laws which
safety at work, in relation to employers andare distinct to the UK.
employees which Member States apply in compliance
with community law”. You want that to go furtherQ53 Lord Geddes: Presumably, you are not trying to
than that to say, eVectively, it should be incherry-pick what I call the “host country laws”.
compliance with the law of the Member State, theThere might be some laws in the host country that
host state?perhaps you did not like so much; you have got to
Ms Reed: We think there should be a straightforwardhave it all or you have got to have nothing.
exemption which says that the Directive does notMs Reed: Yes, the labour law of any host country
apply to labour law, any legal or contractual rightsshould be the labour law which applies to individual
whether they are derived from Member States’ lawsworkers working within that country. For example,
or indeed European law.in Scandinavian countries they have much wider

coverage for collective agreements, which operate at
a sectoral national level. Our view is within those Q58 Chairman: Is there any distinction at all

between the labour law applying to a business that iscountries, workers from other Member States should
be entitled to the minimum terms and conditions as operating on an established basis or one that is

operating on a temporary basis in this regard?negotiated in the collective agreements. Within the
UK, the status of our collective agreements is slightly Ms Reed: Our understanding would be that is not the

case, unless the Posting of Workers Directive applies.diVerent and, therefore, the rights of migrant workers
would be limited primarily to legislative rights. But that would probably be in a minority of cases.
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of pay negotiated through collective agreements. TheChairman: We are coming to the Posting of Workers
Directive, I promise you and you will not let us let reason for that is within the UK collective
it pass. agreements do not have a legal status other than as

they are implied into the terms and conditions of
employment of individual employees. That isQ59 Lord Walpole: Have you found any potential
dependent upon the individual employer signing upproblems that have been removed?
to the collective agreement. Within the UK context,Ms Reed: There are a couple of social policy issues
when we talk about an exemption from labour lawwhich we should draw to the Committee’s attention.
and wanting to guarantee minimum standards forOne relates to the issue of gangmasters which the
workers from other Member States coming to theCommittee was considering a while ago. As the TUC,
UK, that would not include terms and conditions ofwe have been pressing the Government for some time
employment negotiated through collectivefor some clarification on their views as to whether the
agreements. However, the position is diVerent incurrent draft of the Services Directive would entitle
other EU Member States where there are laws whichthe UK to retain its new legislation on gangmasters.
extend the scope of collective agreements to allWe still wait for a formal response to those questions.
workers employed within particular sectors and inOur view is that the gangmasters legislation, because
those contexts our understanding is the exemptionit involves a degree of licensing, is not caught by a
for labour law would protect the status of suchlabour law exemption but would have to be caught by
collective agreements and those collectivea public policy exemption. It is not absolutely clear
agreements would apply to migrant workersbecause the notion of public policy is very broad and
provided that was provided for within domesticmay be interpreted according to the discretion of
legislation or domestic laws.Member States. But it also may be interpreted in

accordance with certain norms within EU law. We
are not 100 per cent certain whether the gangmasters

Q62 Lord Haskel: When we were previouslylegislation is currently protected within the Services
discussing this we had a long conversation about theDirective. One other issue that we would draw to the
race to the bottom. You are happy that factor is nowCommittee’s attention, which is an issue of concern
protected by virtue of this labour law.for us, is discrimination law within the UK as far as
Ms Reed: The TUC view is that we would like to seeit extends beyond the employment context. We very
a full exemption, a full labour law exemption,much welcome the fact that the Government recently
including collective agreements. We have someextended disability discrimination law to the
question marks over the current draft from theprovision of goods and services as well as in relation
Commission proposal for the exemption for labourto the employment context. Again, we would support
law, in particular whether its application to anyany government-driven amendments to guarantee
statutory or legislative provisions would be limited.the protection of those pieces of legislation.
The exemption would only apply to those rightsMs Williamson: Are you asking us which problems
which derive from EU law as opposed to domesticpreviously there have been removed?
states. We would welcome some further clarification
in terms of collective agreements as well, notQ60 Lord Walpole: Yes.
necessarily from the UK’s perspective but from ourMs Williamson: One improvement that we welcome is
colleagues in other parts of Europe.the exclusion of temporary agency workers. We

regard that as an improvement on the previous draft.
Mr Tudor: And also posted workers. Q63 Lord Roper: You do not feel there is some way
Chairman: We are coming to that. that you can get UK collective agreements which

have previously been outside UK labour law brought
Q61 Lord Haskel: On the way to posted workers, in to this or do you?
can I clarify about rates of pay. Under your general Ms Reed: The Services Directive would have no
phrase of labour law, do you include things like the implications for the status of collective agreements
minimum wage, but what about rates of pay which within the UK.
are negotiated on individual working sites, or on
individual factories, or farms or whatever, how do

Q64 Chairman: I think even the TUC would not tryyou view those rates of pay? Are those part of the
to use this to achieve that. I am not saying they wouldlabour law which have to be included or are those
not like it.something in a grey area?
Mr Tudor: Still, it is an idea.Ms Reed: The answer to the question in the UK
Chairman: That is the second googly Lord Ropercontext is that labour law would only apply to

national minimum wage rates of pay and not to rates has bowled.
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public interest the need for the gangmasters’Q65 Lord Swinfen: I want to go back to the question
of gangmasters because I want to clarify your answer legislation. With the previous draft of the Directive,

the Government was concerned about the impact onMs Reed. You said gangmasters operated under the
licence, am I not right in thinking that it is a licence the gangmasters’ legislation. We have not had a long

discussion with them since but they and we wereissued by the Secretary of State under regulations
that are produced under on of our own statues, so it concerned, and so it is important to make sure that

the Directive does not hamper the licensing schemeis therefore operated under British labour law? I am
trying to get it right for the record because you gave which has been set up for gangmasters.
the impression that it was nothing to do with UK Chairman: Before Lord Walpole asks the posted
statute law. workers question, can Baroness Eccles deal with her
Ms Reed: You are absolutely correct to say that question.
gangmasters legislation derives from domestic
legislation and is drawn up in UK regulations. The

Q69 Baroness Eccles of Moulton: Earlier on whenpoint which I was seeking to make is that the nature
you were talking about exemptions and EU labourof those regulations are not labour law, they provide
law and domestic legislation, you did mention healthother forms of protection and, therefore, arguably
and safety. Do you find the Directive’s position onwould not fall within the scope of the labour law
health and safety all right or would you like to seeexemption but that may well be a moot point which
something diVerent?the lawyers would argue over.
Mr Tudor: We think it is now absolutely clear that
health and safety is excluded from the subject matter

Q66 Lord Swinfen: Would any other regulations of the Directive and we are pleased that ensures the
made under labour law not count? What you are UK’s high standards of health and safety will remain
suggesting is that the statute counts but the in place for all service providers operating in the UK.
regulations made under various statutes do not count As a matter of best practice, and I know this came up
and therefore would be exempted. in your earlier discussions, we would certainly
Ms Reed: The distinction I am drawing is about the

support the idea that health and safety regulationsnature of the law. To the extent that gangmasters
are part of the package of information available fromlegislation protects certain minimum standards
the single point of contact and we will be raising thatrelating to pay and other conditions—and I am not I
through our members of the Health and Safetymust confess an expert on the regulations—that
Commission directly with the Health and Safetywould be captured by an exemption for labour law
Commission, urging them to liaise with thebut licensing provisions are more in the area of
Department for Trade and Industry to ensure thatcompetition law in a general sense as opposed to
service providers from other Member Stateslabour law and, therefore, they impose certain
operating in the UK can access information on healthconditions on gangmasters’ ability to operate within
and safety requirements via the single UK point ofthe UK. They do not fall within the notion of what
contact.happens in terms of the employment relationship and

relations between employers and employees.
Q70 Chairman: In the Government’s explanatory

Q67 Lord Swinfen: Are the people who work for the memorandum to us they say that one of the areas
gangmasters covered by British labour laws? where they are still looking at is to amend the text to
Ms Reed: Certainly in terms of their employment ensure that we can uphold UK standards of health
terms and conditions but the requirement that a and safety. What is that all about? You are content
gangmaster must receive a licence in order to operate that the Government appears to be saying something
within the UK, that is the not an issue of labour law, where they are still seeking amendments. Do you
it is an issue about other aspects. know what that is about?

Ms Williamson: The only conversation that we have
had with them about health and safety which couldQ68 Lord Swinfen: Then you also need a licence to
be relevant is that they were concerned about a verydo various other things, driving a vehicle?
full exclusion for health and safety, which is now inMs Reed: Yes.
the current text. It is gone from the scope of theMs Williamson: I think Article 9 on authorisation
Directive in its entirety. That would mean that theschemes also has an impact on the gangmaster’s
requirement to include health and safety in singlelicensing scheme. Article 9 sets out criteria that allow
points of contact for information and administrativeMember States to set up authorisation schemes. As
procedures has gone. That is the only point that theyan authorisation scheme, gangmasters’ legislation
raised with us, because what they were seekingwould fall under that Article, so the UK Government

would need to use Article 9, 1(b) to justify in the originally was a derogation from the country of
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Mr Tudor: No.origin principle, as it was in the previous text. The
text has changed and the amendments have changed.

Q78 Chairman: In other words, negotiation
proceedings, in broad terms, subject to what you saidQ71 Chairman: It is the consequential impact of
covered the main points.that.
Mr Tudor: As Janet said in her introductory remarks,

Mr Tudor: That is what we understand to be the case. we think that the consensus has emerged around the
We are prepared to be surprised if they come up with Directive and, subject to our concerns about labour
something else. law, we think it is probably more sensible to proceed

with the current consensus rather than try and re-
open issues about the Directive.Q72 Chairman: We will ask the minister and we may

want to make the point that you are understanding
that and just checking what it is. Q79 Lord Haskel: Are you happy with the

derogations?Ms Williamson: We would obviously be very
Ms Williamson: We are broadly happy with theconcerned if they were feeling that it was not
exclusions. There are some things we would haveguaranteed that the UK’s higher standards of health
liked to see more fully excluded but we recognise thatand safety would be upheld. We would be concerned
there was a heated debate on both sides on theif that was the case.
exclusions. As Owen said, we do not particularly wish
to unpick what was a diYcult compromise to achieve.

Q73 Chairman: You will read with interest what the There are areas we would like to see excluded that
minister says? were not but we recognise that we have a pragmatic
Ms Williamson: Yes. compromise which does take steps to open the

internal market without undoing protections for
workers and standards and so on and so forth. It hasQ74 Lord Walpole: The Posted Worker Directive
not given us everything we wanted.and its relationship with the Services Directive

caused concerns when we last met, I seem to
Q80 Lord Haskel: You felt that was something youremember. Does the revised Directive deal with these
could compromise on?concerns or not?
Ms Williamson: Yes, the compromises took place inMs Reed: Yes, the TUC welcomes the amendments
the European Parliament. There were comprises inwithin the Commission’s revised text for the
the Parliament over the exclusions, and I think weexclusion of the Posted Workers Directive from the
made some progress. There were other areas wherescope of the Services Directive. All our concerns have
we did not make as much progress as we would havebeen addressed in relation to the Posted Workers
liked. Overall, we recognise a compromise has beenDirective.
drawn up and, as I think previous witnesses were
implying as well, we feel that it is in everyone’s

Q75 Lord Walpole: You are happy bunnies? interest to recognise that a step forward has been
Ms Reed: We are happy bunnies on this point. taken and that the poison has largely been drawn

from the boil. We should try to go forward on this
basis rather than unpicking too many areas again.Q76 Chairman: We ought to stop at that point.

Mr Tudor: I am not sure we are entirely familiar with
Q81 Lord Roper: Can I ask a process question. In awhat “being a happy bunny” means, it is not our
Directive like this of such a broad nature, is therenormal state, and we may be misinterpreting our
something which the social partners discuss amongfeelings.
themselves or is it discussed in the Economic and
Social Council of the European Union or is that

Q77 Chairman: There is always a let-out clause. Is institution so atrophied that it does not consider it?
there anything that we have missed that is of concern Mr Tudor: The Economic and Social Committee will,
to you. I will say again, the last time we met you were of course, be revivified later on this year when it is
very helpful. You raised points that certainly were reconstituted with its new membership. To be honest,
not raised by many of the witnesses and we are most one of the lessons that your earlier witnesses were
anxious to understand you. On two themes, is there referring to as having been learnt by the European
anything not in the Directive, apart from the labour Commission—I think this is one of the ones which we
law issues that you would like to see in? Is there would draw attention to—is if you are going to have
anything in that you would like to see out that you something like the Services Directive, it would be

sensible to have discussed it with the social partners.have not touched upon?
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previous witness thought it is not as good as it was,That discussion has not taken place at a formal level
as part of the social dialogue, partly because of the but both of you have come to the conclusion that it is

acceptable as a compromise, is that fair, subject toway that the Directive was initially handled. Whether
there are further questions now to be addressed one or two areas where you would like to press,

nevertheless, to get further changes?which could be dealt with through the social partners,
I think remains to be seen. As I say, we think the Mr Tudor: Yes, I think that would be a fair

assessment.compromise has been reached and that probably
does not leave much scope for further discussion but Chairman: You have both reached the same position

although coming from diVerent points of view. Thatthere are a number of areas about sectoral
harmonisation which are exactly the sort of things is helpful to us in terms of advising the House on the

views expressed to us. Could I thank you very muchthat you would expect the social partners to be
engaged in discussing. indeed. As before, you have been superb in your

responses, to the point and very informative. Thank
you very much, Mr Tudor, Ms Reed, and MsQ82 Chairman: If I could summarise, it is probably

like our previous witnesses, but for diVerent reasons Williamson, and, Ian, on this occasion you were
quiet, but I am sure on future occasions you will givein terms of the detail, the revision may not be perfect

but from your point it is better than it was. Our us the benefit of your advice.
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Explanatory Memorandum on a European Community Document (COM (2006) 160)

AMENDED PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL ON SERVICES IN THE INTERNAL MARKET SUBMITTED BY

THE DEPARTMENT OF TRADE AND INDUSTRY ON 21 APRIL 2006

Subject Matter

1. This document contains an amended proposal for a framework Directive on Services in the Internal
Market. The aims of the Directive are to make it easier for service providers to exercise the freedom of the
establishment in Member States and to facilitate the free movement of services across the EU. This will oVer
service providers and recipients more legal clarity to exercise these two fundamental freedoms enshrined in
Articles 43 and 49 of the EC Treaty.

Background

2. In January 2004, the Commission submitted its original proposal in the form of a framework directive
focussing on three key areas: the elimination of obstacles to freedom of establishment; the abolition of the
barriers to the free movement of services; and the facilitation of mutual trust between Member States, which
is necessary if the Directive is to fully realise its aims.

3. The original proposal was very ambitious in both the breadth of its scope and the depth of its provisions,
which made progress in Council slow. By the end of the UK Presidency substantial progress had been made
on technical issues. Since Member States remained divided on the most sensitive political issues they agreed
to defer further discussion until after the European Parliament first reading (which took place on the 16
February 2006) and the production of the Commission’s revised proposal (which was published on 4 April
2006, and incorporated most of the Parliament’s amendments).

Content of the Proposals

Scope

4. The proposed Directive applies to providers established in a Member State1 and covers all economic service
activities, except those for which specific exclusions or derogations are provided. The revised proposal
excludes the following activities: all financial services; electronic communications and networks (to the extent
that they are covered by the European Community telecoms legislation package); all transport services and
transport-related services falling under TEC Title V and including port services; healthcare services; services
of temporary work agencies; audiovisual services; gambling activities; activities connected with the exercise of
oYcial authority; social services relating to social housing, childcare and support of families and persons in
need; private security services; and all taxation. Labour law and criminal law are also excluded.

The Freedom of Establishment

5. In order to eliminate the obstacles to the freedom of establishment, the proposal provides for:

— Administrative simplification, particularly involving the establishment of “single points of contact”,
through which service providers can complete the administrative procedures necessary to their

1 Article 2(1) of the proposed Directive defines it as applying to “services supplied by providers established in a Member State”. Article
4 defines a service as “any self-employed economic activity, normally provided for remuneration, as referred to in Article 50 of the
Treaty”.
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activities, and the obligation to make it possible to complete these procedures at a distance and by
electronic means (Articles 5–8);

— Certain principles, notably: non-discrimination, necessity, (justified by an overriding reason of
public interest), and proportionality, that authorisation schemes applicable to service activities must
respect, in particular relating to the conditions and procedures for granting authorisation (Articles
9–13);

— The prohibition of certain particularly restrictive legal requirements (eg nationality or resident
requirements on staV, or prohibitions on being established in more than one Member State) which
may be in force in Member States (Article 14); and

— The obligation to assess the compatibility of certain specified national legal requirements with the
conditions laid down in the Directive (Article 15).

The Free Movement of Services

6. In order to eliminate obstacles to the free movement of services, the proposal provides for:

— Member States being allowed to make temporary or remote service providers subject only to
requirements that respect the principles of non-discrimination, necessity and proportionality, where
necessity is here defined as “justified for reasons of public policy, public security, public health or the
protection of the environment” (Article 16(1)).

— The prohibition of certain particularly restrictive requirements (for example the requirement to set
up an oYce, or the requirement to register with a professional body in the host Member State
(Article 16(2)).

— Derogations from the above to protect sensitive sectors or matters covered by other specific pieces
of legislation (Article 17). There is also provision for case-by-case derogations, in exceptional
circumstances, relating to the safety of services (Article 19).

— The right of recipients to use services from other Member States, without being hindered by
restrictive measures imposed by their country or by discriminatory behaviour on the part of public
authorities or private operators (Articles 20–21).

— A mechanism to provide assistance to recipients who use a service provided by an operator
established in another Member State, by obliging Member States to supply information about, for
example, their consumer protection law (Article 22).

— The removal of total prohibitions on commercial communications by the regulated professions, and
an obligation on Member States to ensure that professional rules on commercial communications
are non-discriminatory, justified by an overriding reason relating to the public interest and
proportionate.

Administrative co-operation

7. With a view to establishing the mutual trust between Member States necessary for realising the aims of the
Directive, the proposal provides for:

— Harmonisation of legislation, particularly as regards service providers’ obligations concerning the
provision of information relating to their services and any after-sales guarantees, and as regards
Member State rules covering multi-disciplinary activities and exchange of information on the quality
of the service provider, and settlement of disputes (Articles 26–32).

— Measures for promoting the quality of services, such as voluntary certification of activities, quality
charters or cooperation between the chambers of commerce and of crafts (Article 31).

— Stronger mutual assistance between national authorities to enable eVective supervision of service
activities. In support of this, the Commission are to provide an electronic cooperation system to
facilitate communication between Member States’ competent authorities (Articles 33–37).

— Encouraging codes of conduct to be drawn up at Community level, particularly by professional
bodies and associations, aimed at facilitating the provision of services or establishment of a provider
in another Member State (Article 39).
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Scrutiny History

8. DTI submitted EM 6174/04 ! ADD 1 on 3 March 2004 and followed it up with a Minister’s letter dated
15 December 2004. The Commons European Scrutiny Committee considered it politically important and
recommended it for debate in European Standing Committee C (Report 3, Item 25354, Session 2004–05).
Lords Select Committee on the EU sifted it to Sub-Committee B for further consideration and it was debated
on 14 October 2005 (Progress of Scrutiny, 24 October 2005, Session 2005–06).

9. EM 11757/02, submitted by DTI on 24 September 2002 on a “Follow-up report from the Commission
entitled: The State of the Internal Market for Services”—The Commons European Scrutiny Committee
considered it not legally/politically important and cleared it (Report 38, Item 23742, Session 2001–02). The
Lords Select Committee on the EU did not report on it (Progress of Scrutiny, 21 October 2002, Session
2001–02).

10. DTI submitted an EM (5224/01) on 28 February 2001 on a “Communication from the Commission to
the Council and European Parliament—an Internal Market Strategy for Services”. The Commons European
Scrutiny Committee considered it politically important and cleared it (Report 9, Item 22045, Session 2000–01).
The Lords Select Committee on the EU did not report on it (Progress of Scrutiny, 9 March 2001, Session
2000–01).

Ministerial Responsibility

11. The Secretary of State for Trade and Industry has primary responsibility for this proposal. A number of
other Government Ministers and the Devolved Administrations who have policy responsibility for service
activities covered by the Directive will also have an interest.

12. In Northern Ireland, matters arising from this proposal would normally be the responsibility of Northern
Ireland Executive Ministers. Whilst the Northern Ireland Assembly and Executive are suspended, Northern
Ireland Departments will discharge these functions, subject to the direction and control of the Secretary of
State for Northern Ireland.

Legal and Procedural Issues

Legal base

13. The proposal is based on Articles 47(2), 55, 71 and 80(2) of the EC Treaty.

Legislative procedure

14. The Co-decision procedure between the European Parliament and the Council is applicable.

Voting procedure

15. The Council will vote on the basis of qualified majority.

Impact on UK law

16. It will be necessary to conduct a thorough review of existing UK law which sets out rules on regulatory
and administrative requirements concerning access to and the exercise of a service activity, to identify those
provisions which would have to be repealed or amended in order to comply with the principles set out in the
proposed Directive (for example those principles in Section 2 of Chapter II). Such a review will also be
necessary for the purpose of determining those specific requirements that are subject to an absolute
prohibition in the proposed Directive (for example under Articles 14, 20) and those which are subject to
evaluation (for example under Article 15). It may be necessary as a result of this process to amend or repeal
provisions of UK law.

17. Article 16 will impact on UK law in that it will require the UK to remove any requirements on the access
to and exercise of a service activity for service providers operating in the UK but established in another
Member State, except where those requirements are justified by the exceptions or derogations set out in
Article 16.
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18. Other obligations contained in the Directive, which directly aVect service providers (for example Articles
26 to 32), will require implementation and enforcement. It will also be necessary to ensure that UK regulators
have the powers to, and do, monitor and supervise the provision of services, by UK established providers, in
other Member States as laid out in Article 34.

19. It is considered that the functioning of single points of contact (Article 6) and other provisions in Section
1 of Chapter II will require predominantly administrative changes. Due, however, to the broad scope of the
Directive, it is possible that there will be some limited impact on UK law. The potential extent of such impact
remains to be determined.

20. The proposed Directive (Article 40) also identifies the possibility of future harmonisation in respect of
access to the activity of judicial recovery of debts; security services; and transport of cash and valuables.

21. There are other areas where the potential eVect of the proposed Directive has yet to be fully determined
including issues identified below under Policy Implications, which require further consideration.

Gibraltar

22. As the proposal covers services it will apply to Gibraltar.

European Economic Area

23. This proposal is potentially applicable to the EEA.

Subsidiarity

24. The Commission considers that Community action is justified because its purpose is to create an Internal
Market for services, which cannot be achieved by unilateral action on the part of the Member States or by
case-by-case action by the Commission. In accordance with the case law of the ECJ and in the absence of
harmonising legislation, some barriers to cross border trade in services may be justified. However, if barriers
are to be eliminated, the prior co-ordination of national schemes is required. The Commission also states that
the characteristics of the legislative choices keep interference in national regimes to a minimum. For instance:

(a) The Proposal does not result in detailed and systematic harmonisation of all the national rules
applicable to services;

(b) The proposal avoids interference with the institutional organisation of the regulation of services in
the Member States. For example it only specifies the functions of the single points of contact without
imposing any institutional characteristics.

Policy Implications

25. Successful liberalisation of this sector is likely to be of significant benefit to UK businesses and consumers
and would make a major contribution to the Lisbon targets for EC growth, competitiveness and employment.
In addition, the removal of red tape, which would follow from implementation of the Directive, is in keeping
with the Government’s support for the principles of Better Regulation. The UK, therefore, strongly supports
the objective of opening up the market for services in Europe.

26. Whilst many of the UK’s negotiating lines have been met by the revised proposal, there are some further
changes that the UK needs to see to the text in order to ensure that we can uphold UK standards in health
and safety and sensitive policy areas.
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Consultation

27. The DTI carried out its consultation with business and consumer organisations and Government
Departments during March–June 2004. The consultation paper is available on the DTI’s website.

Regulatory Impact Assessment

28. A revised partial regulatory impact assessment is attached.

Financial Implications

29. The costs to service providers are expected to be negligible because the proposals mainly provide for
removing red tape and lowering the costs to business of complying with regulation. The more significant costs
are expected to fall on Government (and by extension regulators) due, for example, to: the need to set up
“single points of contact” for service providers to facilitate their establishment in the UK; the simplification
of administrative requirements; the screening of existing legislation for prohibited requirements; and the
increased levels of mutual assistance and co-operation with competent authorities in other Member States.
Service recipients are expected to benefit from more choice and lower prices.

Overall, the costs are expected to be of a lower order of magnitude than the benefits. However, given the
inherent uncertainties in this area, we recommend that the Commission review this policy in three years, in
line with the Government’s commitment to review all major regulations within three years.

Timetable

30. The Commission have indicated they would like the Directive to come into force within two years from
the possible adoption in 2006 (ie 2008 as currently scheduled). This would be a major task for such a
wide-ranging Directive, which explains why certain technical provisions, for example the setting up of single
points of contact, are given three years for implementation.

Ian Pearson
Minister for Trade,
Department of Trade and Industry

Examination of Witnesses

Witnesses: Rt Hon Ian McCartney, a Member of the House of Commons, Minister of State for Trade,
Investment and Foreign Affairs, Ms Pat Sellers, Director, Mr Heinz Kessel, Assistant Director—Services

Directive, and Ms Kristen Tiley, Economist, Department of Trade and Industry, examined.

Q84 Chairman: Good afternoon to you, Minister, chief negotiators and architects of the Government’s
strategy. So I want to make sure at the end of thisand to your colleagues. First of all, could I extend the

appreciation of the Sub-Committee for the fact that sitting that there is an absolute clarity and a
maximisation of the information which is available toyou have been able to fit in the hearing today early on

in your new post. It is greatly appreciated. We have a the Committee, because I note that you have taken as
a Committee—and I have got to be careful here—arange of questions we want to ask. We will vary the

order in which they are put on the piece of paper, but lot more interest in this subject so far than the House
of Commons has given time to. So the statement I amthe substance will not change. I wonder, Minister, if

you would like to say anything by way of making today is, I hope, taking on from where it left
oV. Thank you for inviting me and it is dependentintroduction and if you would care to introduce the

civil servants you have with you? upon how you deal with me whether I will thank you
at the end, but we will see how it goes! As I say, I amMr McCartney: Yes, thank you, my Lord Chairman.

I would like to make a short opening statement, aware the Committee conducted a careful and
thorough examination of the Commission’swhich will not be a repeat of what you have done in

your previous reports but what has happened since, proposals for the Directive on services and the
internal market in March of last year. At that timethe responsibility of my colleagues. Secondly, when it

comes to the questions, I will also, because they are my colleague, Douglas Alexander, gave evidence on
behalf of the Government, when this was alsoprepared questions, give prepared answers, and of

course then supplementaries. I will do my best on the presented to you. Your Lordships will therefore be
well appraised of the issues surrounding the proposedgeneralities, but on the specifics—and I will introduce

my colleagues just now—my colleagues have been the legislation. You will be aware the European
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Commission issued its revised proposals on 4 AprilCommission recently issued an amended draft of the
Directive and with your permission, my Lord 2006. As the Committee is aware, the original

proposal met with considerable opposition and thereChairman, I would like to take the opportunity to
make a short opening statement on this amended were serious concerns about the scope, the inclusion

of labour law and the “country of origin” principle.proposal. Before doing so, I will introduce my
colleagues, Pat Sellers, Heinz Kessel and Kristen In preparing its revised text, the Commission has the

benefit of the detailed deliberations of the EuropeanTiley, and hopefully they will assist the Committee as
much as they will assist me during this hearing. There Parliament, which has found ways to minimise these

concerns. I consider the Commission’s revisedwill be a number of technical issues we will raise
today and I will seek their advice and support to proposals continue to represent a genuine market-

opening opportunity. It remains a bold and necessaryensure, as I said earlier, that I maximise the
opportunity for yourselves at the end of this hearing piece of legislation. On analysing the revised

proposals, we estimate that it is worth approximatelyto be fully abreast of what has gone on and what is
likely to happen between now and the end of the £5 billion a year to our economy, in particular

boosting business services such as managementAustrian Presidency. In addition, I would be happy
to write to the Committee on particulars which may consultancies, advertising, estate agents and leisure

services. If I may briefly explain the main changes toarise from today’s discussion, and indeed if there is
anything which arises at the next meeting at the end the Directive and the scope. The original proposal

which this Committee considered was very ambitiousof this month, again, without prompting, I will write
to the Committee and give you a read out of the in scope. Member States (including the UK) have,

during negotiations, sought to exclude and protectdiscussions which took place. Hopefully, they will be
complete, but if not you can expect them by the end certain sensitive policy areas like health care, audio-

visual services and gambling, which have now beenof the presidency, but I will keep you abreast of what
happens in those discussions as they take place. You excluded. However, the Directive continues to cover

a wide range of business and consumer servicesare aware that the Services Directive aims to bring
about an eYcient and eVective internal market for the representing an economic value of around 45 to 50

per cent of the total UK GDP and employment.services sector. When reporting last year this
Committee stated, that the Directive is a “bold Freedom to provide services: you will be aware that

the “country of origin” principle has been replacedattempt to make a reality of a freely accessible single
market in services,” and that the European Union with a new mechanism which aims to facilitate the

free movement of services. The new Article 16 seeksshould continue to be bold and resolute in its
embrace of the single market. The aims should be to to achieve a balance between removing the barriers to

the temporary provision of services across borders,simplify and strengthen the freedom to provide
services. In the Government’s response in October whilst also permitting the country of destination to

impose certain restrictions, provided they are non-2005, my predecessor, Ian Pearson, responded to the
Committee’s report, reiterating his support for the discriminatory, necessary provisions of public policy,

public security, public health or the protection of theDirective’s market opening objectives and expressed
a goal of maximising the benefits of the Directive environment and are proportionate. Whilst the UK

supported the “country of origin” principle, the freeduring negotiations whilst ensuring essential
protections are not compromised. He agreed with the movement of services chapter is still very strong.

When analysing its new construction, we haveCommittee that a horizontal rather than a sectoral
approach should be pursued. He also set out why it concluded that at least 80 per cent of the benefits to

the UK originally ensuing from the Directive stillwas important that exclusions were sought for
certain public services, for example publicly funded remain and the business sector, management

consultancy, advertising and accountancy will behealth care. He noted the liberalisation potential
oVered by the “country of origin” principle, but also major beneficiaries. In practice, the conditions under

which a host country may regulate are limited and theshared some of the concerns of the Committee that
by providing greater legal certainty on when the derogations are likely to be interpreted very

narrowly. In fact, there are now fewer derogationsprinciple applied, its eVects may be watered down.
There is a fine balance to be struck. He promised to than under the “country of origin” principle, which

means the new mechanism can apply to more serviceensure that UK standards of health and safety were
upheld and acknowledged that the proper working of providers. This alternative approach is diVerent, no

better or worse, though it has got the benefit that itthe mutual assistance and supervision mechanisms
would be critical. He stated he would work with the looks like all stakeholders are signed up to it. I believe

it is equally stringent in providing a robustnational stakeholders and seek to ensure that the
benefits of this mechanism were not outweighed by mechanism for service providers to operate and is

considered by all Member States to form a soundthe costs. Since the Committee last reported, the
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single points of contact is carried out in a practicalbasis for future negotiations. On the posting of
and incremental way), and I am prepared to say moreworkers, the provisions relating to the posting of
about this in questioning. We will also continue toworkers from Articles 24 and 25 have been removed.
ensure the Directive does not become diluted and weInstead, the Commission has published guidance on
therefore focus our eVorts in avoiding additionalthe implementation of a posting workers directive
exclusions and derogations when we next meet towith the purpose of providing clarity on the
discuss this matter.prevailing law and control measures Member States
Chairman: Minister, thank you very much indeed. Imay impose. My oYcials are currently analysing this
have to say that is extremely helpful. It is wide-guidance and will enter into discussions with
ranging and helpful to us. As you rightly say, we willstakeholders shortly. I will correspond further with
be pressing on a number of points, but perhaps Iyou both on the discussions and on what our views
could also set it in context. We well understand thatare on them. I would also like to bring to the
politics is the art of the possible. I well understandCommittee’s attention the new labour law exclusion.
that, and the fact that we will be pressing you onConcerns were expressed that the Directive could
certain matters does not mean that we are notlead to a reduction of workers’ rights if business
sympathetic to that matter. Nevertheless, there aresought to establish in countries with less regulated
some areas where we do want to press forregimes. EVectively, it was quoted as a race to the
clarification, and also to ensure that we dobottom. I must stress here that the business case for
understand what is being proposed. I also want to saythis Directive remains very strong indeed, rather that
by way of introduction that I would like to againthis is about a race to the top, about ensuring that we
thank your oYcials, who over the months have beencan compete with the best in the world. The caveate
extremely helpful in giving us advice and backgroundwill ensure that the Directive is labour law neutral
information and are a model, if I may say so, for theand that existing standards are indeed maintained.
way in which Select Committees in this House mightSo what have we achieved? Some commentators have
work with government departments. Could we thensuggested the loss of the “country of origin” principle
fire away and then, as you said, Minister, if you wantand means the Directive is worthless. This is simply
to deal with them yourself or ask your oYcials.not the case. We have been trying since 1992 to get

implementation in this very, very important area and
as it stands at the moment we get, as I said, for the Q85 Lord Geddes: Minister, in that tour de force of
purpose of our GDP employment 45 to 50 per cent, an overview you touched on all the really significant
whereas without this we will have zero. And 80 per parts of the previous Directive and to the extent to
cent of original benefits in these areas are in fact still which the revised Directive has changed. One of
protected. Again, if we do not have this agreement it them, as again you have reiterated, was the “country
will be zero. We must bear in mind the latest proposal of origin” principle. When we took evidence from
is the result of negotiations between 25 States and the your predecessor, the Government saw the then
deliberations of the European Parliament. I think we “country of origin” principle as “a realistic starting
have succeeded, along with other like-minded States, point,” which certainly to me means just that, it is a
in ensuring that this horizontal Directive is still starting point from which it could be grown or it
suYciently broad in scope and retains robust could be enlarged. My first question is a simple one,
provisions to open up the market to temporary but then I will have some supplementaries, if my Lord
service providers. The approach taken is preferable Chairman will allow me. The first question is, could
to an overall sector by sector approach, which would you explain a bit more how the freedom to provide
be complex, time-consuming and may lead to services (which is included in the revised draft) diVers
undesirable upward harmonisation. I think you will from a practical point of view with the previous
see that a lot has gone on and a lot of it has been “country of origin” principle?
around your recommendations. You have been very Mr McCartney: This is where the real politics come
successful and persuasive in those matters. The UK is in. The realistic starting point was exactly that. The
keen to see this Directive agreed. However, there are background to this is that of course since 1992 for all
some important remaining issues, namely to continue sorts of reasons in the labour markets across the
to ensure that UK standards in health and safety are European Union, many of them very large economies
maintained, that national legislation is not indeed, there has been a complete reluctance to open
undermined, that the vulnerable are protected (for up cross-border trade in the service sector, which of
example, the protection of children), that the course in itself is 70 per cent of the total European
procedural requirements for establishing another Union’s GDP. So what the starting point did was to
Member State work well, add real value and are not politically open up a discussion which since 1992
needlessly costly (for example, we need to ensure that nobody would have, and once you open up the

discussion the issue then is to try and get on the tablethe IT work associated with the implementation of
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the moment the ECJ actually allows a much longerboth the concept in principle, which was behind the
list of so-called overriding reasons relating to thestarting point, and then to tease out in discussions
public interest which would allow it to imposenot just with our fellow governments across Europe
legitimate restrictions to provisions in the internalbut the major stakeholders. From our perspective—
market. In that sense, Article 16 is much more robust.reading the papers rather than the brief, and the notes
We also have in Article 16 now fewer derogationsI will give to you and I will call on my colleague on
than there used to be in the original proposal. Again,this in a minute—from the political perspective (and
I think this makes it more robust.this is not a simple one but a complex one) it was clear

that we should have the capacity to be innovative and
take the point of contact, the point of discussion, as Q86 Lord Geddes: Is that, Minister, what you meant
exactly that and be able to then move in two ways: when you used the word “improvements”?
one to be able to get people into what I would call a Mr McCartney: Yes, it is improvements in two
comfortable position where there was a clear senses. I do not want it to be said that I have been too
understanding of what the outline objectives were of clever in this. There is an absolute clarity about what
opening up the market, but at the same time being the intention is behind the Article and there is also a
able to deal with people’s sometimes genuine, clarity of the outcome, and as a consequence of that
sometimes perceived, fears. At the end of this there is now a buy-in by all the stakeholders.
process, as I said in my statement, I think we have
now got a stronger position and there is absolute Q87 Chairman: I am still not entirely sure, on behalf
clarity about what this Article means. It has got of the Committee, how in practical terms the freedom
improvements which were never in what was already to provide services diVers from the “country of
a complex argument to put in the country of origin in origin” principle. The “country of origin” principle
any event, and even though people had agreement was supposed to say to businesses, “If you want to go
about it in principle there was not clarity even and operate on a temporary basis in another Member
between those of us who agreed on it just exactly State to open up a new market, to respond in flexible
what the outcome should be in technical terms. The business conditions to business opportunities, as long
other big advantage is that you have seen since the as you meet all the necessary conditions, regulations
statements have been announced since this proposal and laws of your own country you are fit to operate
was agreed that the stakeholders are those countries in another Member State.” That was the principle.
where, whether they are employers or whether they You do not have to learn and know all about all these
are trades unions, they have all actually moved to the other regulations, all the other laws. Does the new
position where they accept the concept of this. That concept of freedom to provide services lose that
is a big, big gain in terms of both the concept of what apparent benefit to business? It is diVerent to us. We
we are trying to do in the Directive, but also it means, hear all the things about derogations, conditions, and
I think, (i) clarity of what this means in terms of so on, but that basic principle appears to have been
outcome, and (ii) clarity in terms of an acceptance lost. Is that right?
that for an eVective Directive this mechanism needs Mr McCartney: No. I will explain why I do not think
to be in place and to be realistic, and it does in fact it is, and this may be a politician’s answer and when
encourage significantly large cross-border you get a technical answer it may be slightly diVerent.
arrangements. So I think that has been the advantage What was going to be lost was the opportunity to
of doing it in this way. Reading too literally into a open up the whole of the sector, and if that had been
realistic starting point does not mean anybody has lost, again I do not know when that would have been
negotiated away. What we have actually done in the brought back. So the political reality was that in the
discussions is to open up a discussion which nobody discussions which took place there was insuYcient
has wanted to have since 1992. Do my colleagues support from the people who needed to support it to
want to say anything on the technical side of it? move forward on that basis. So people have been
Mr Kessel: Yes, perhaps on Article 16. We still believe innovative and they have now moved forward on a
that Article 16 is extremely robust, as the Minister diVerent basis. However, in moving forward, as I
has said. It is a diVerent approach from the “country said, we have still got this huge substantive gain, not
of origin” principle, but that does not mean that it is just for ourselves but for the market as a whole. An
any weaker as a result; in fact in some respects it is important aspect is not to take it on its own, because
even stronger than the current position. If you Articles 6 and 8 on the single point of contact have
consider, for example, that under Article 16, now been extended to temporary service providers,
paragraph 1, Member States can now only put in and a combination of this, and of course the other
place restrictions to a temporary service provision on issues which Heinz has set out, seem to create a
four grounds: public policy, public health, public framework which maximises the potential of doing

business but minimises the opportunity for the statesecurity and the protection of the environment. At
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Q89 Chairman: There is a vote in the other place, asto put up barriers. So you maximise opportunity. The
we say.one bit which is not in the answer and which you need
Mr McCartney: Could I just continue and use you asto consider, of course, is that three years on from the
my excuse to get battered by the Whips, because Ioperational date of the start of the Directive that
think this is really important! I know your Lordships,review will look to how we implemented it. So it is
like myself, have got very busy lives, so I would preferlike a train leaving the station (as I put it yesterday)
to continue and take the consequences. I am a non-and around 2011, which is how I think the timescale
conformist. Existing ECJ case law means that whereworks, there will be a review. Then this is robust
someone already possesses an equivalentenough to start adding other sectors. So that is the
authorisation from a Member State, where theycritical factor. Do you leave the train in the station
establish or fulfil the requirement, the host Memberand keep this concept, or do you take the train out of
State must accept it. The authorities would then usethe station and add carriages? That is why I think it
the mutual assistance provisions to make checks andis the best way and the best way forward.
transfer the necessary information about the
provider. So I think that oVers another explanation
for the route forward.

Q88 Chairman: Minister, I said at the start that we
well understand that having 80 per cent of the cake is

Q90 Lord Geddes: Just one more, if I may, on this.better than having no cake at all. The secret is simply
Like my Lord Chairman, and I am sure the whole ofto try and establish factually whether the freedom to
the Committee, I totally understand political realism.provide services is diVerent as a basis of operation for
That is not in dispute. It may well be that what hasa business from the “country of origin” principle.
now been negotiated is an awful lot better thanYou could either say it is actually the same thing in a
nothing at all, in fact I would go so far personally asdiVerent name, or it is not the same thing but it is still
to say it is a great deal better than nothing at all, butworth having, and it is that point which I am simply
we have had evidence given to us vis-à-vis the revisedtrying to establish.
Directive from the business community thatMr McCartney: It is diVerent. It is a diVerent way of
previously the draft enabled, particularly, the smallapproaching it, but it still maximises what the
and medium sized enterprises to “put a toe in theintention was behind the original proposal. It
water” just to see whether they like it or do not like itmaximises it both in economic terms and in political
without any of the hassle (if I can use that word) ofterms. I would rather come here and say, “We have
establishing themselves, obeying the laws of the hostdone it this way,” than come here and say, “Well, it
country, et cetera. I am not saying they would beis 100 per cent failure. Sorry about that. I don’t know
illegal, but subject to the “country of origin”when we can come back to it.” So it is about the
principle, and indeed one set of witnesses went so farrealities, but it is a reality done not on a squalid deal.
as to say, which I think surprised a lot of us, that

The new approach is, as I have said, an innovative despite Article 16, which you quoted, they could see
way of getting us to the same destination but in a way eVectively no change whatsoever between temporary
which is acceptable to all the people who so far, since and permanent operations. Could you comment on
1992, have not found an acceptable way even to that?
discuss it. Mr McCartney: I do not know who they were, but I
Ms Sellers: If we can go back to the old terminology think they are wrong, although I can understand
which was being used in the Directive, there was a some people’s disappointment at a theoretical major
very polarised discussion about whether the law was change in cross-border services. That is all it was and
“country of origin” or “country of destination” and it will remain theoretical, the “country of origin”,
I am sure that is what your Lordships are interested because it would not be agreed. We have moved from
in here. As the Minister said, this is an innovative the theoretical to the practical. The big point here, of
approach which has been put forward by the course, is the single point of contact. This is really the
European Parliament. It is neither “country of important robust part of the answer. There are six
origin” nor “country of destination,” but it is about objectives to this. Having looked at all the briefs, I
restricting the requirement that the host country can have written down in my own handwriting before I
impose to an absolute minimum. As the Minister has came here about the six objectives to this. If you have
said, it is about opening up the market in a novel way. got any more, I will gladly have them. One is the
Mr McCartney: There is a point which my Lord current infrastructure. It builds on the already huge
Chairman made which deserves an answer, when you amount of capital investment and points of
said that someone has got a legal basis in their own information and access. Because of that, it does two
country, which I think is the type of way we are other things: it saves huge amounts of capital

resources which are not there in any event to buildputting it.
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Q92 Lord Roper: I can see why, Minister, it isfrom new and it lowers significantly any
implementation risk. All of you here who work in the obviously more economic for the United Kingdom

Government to only set up a single point ofpublic or private sector know the huge risk of the
implementation of significantly big projects, and this information rather than a single point of completion,

and indeed in table 1 of the RIA you suggest therewould be a huge project. The third thing is that it can
be done within the three years of implementation, might be a saving of something like £90 million per

annum by going for the single point of informationwhich the Directive will require us to do. It does not
follow developments, and this is particularly rather than the single point of completion, but is it

not the case that so far as business is concerned theyimportant to the principle about right to the review
in 2011. So those are the objectives behind the single see a considerable advantage in only having to deal

with one place, and in particular when we arepoint of contact and I am as absolutely certain as I
can be at this stage that this is the most cost-eVective thinking of British companies overseas, which is what

we want to encourage, we were told by theway of doing it. It is the most eVective way in terms
of risk in doing it, and it has got a certainty about the Federation of Small Businesses that they would very

much wish to see the single point of contact being theoutcome in terms of UK business being able to take
advantage of the arrangements which hopefully will single point of completion?

Mr McCartney: The study of administrative costsbe agreed.
Chairman: You have very neatly, Minister, brought and benefits was done independently by consultants.

You have got the report, so I do not need to makeus to Lord Roper, who is going to discuss with you
the whole issue of the points of information in front that point, you already know that. Could I ask my

oYcials to come in here and answer the point you areof him.
trying to get behind in terms of why we have decided
to do it in this way?

Q91 Lord Roper: I am extremely grateful, Minister,
that you have begun by setting out those points on
the single point of contact, which are, as you rightly Q93 Lord Roper: Minister, the point I am trying to

make is that yes, there would be a saving tosay, very important. In the Regulatory Impact
Assessment the Government makes an interesting Government, obviously, in doing it this way, but we

also have to think about the net savings to the UKand important distinction between a single point of
information and a single point of completion. I because it may be greatly to the advantage of UK

business to have a single point of completion, forwonder whether you could spell out the way you see
this and the benefits, as one would read from the example, only for work done in the UK. There seems

to be a gain of something like £210 million as distinctGovernment’s paper, of going for the single point of
information rather than the single point of from the cost of £92 million, but in addition to that

there would be very considerable benefit to UKcompletion? This is the question which begins, “The
DTI RIA comes down in favour of a single point of business in having a single point of completion in the

other Member States when they are trying toinformation approach, rather than a single point of
completion.” operate abroad.

Mr McCartney: I will bring Pat in on this in a minute,Mr McCartney: In reality the completion of the
but there is no such thing as a nil cost to businessnecessary procedure would not take place at the
because it is the public purse which pays for it and itsingle point of contact; rather the places where the
is business and business taxes which also pay for it.completion happens will be authority websites where
We have already spent huge sums of money on whatthe on-line forms are submitted. The final
is known and acknowledged as a robustnotification will be provided directly from the
infrastructure for information and access toindividual regulator completing the process. The
information and it is an infrastructure which iscurrent text implies an overly bureaucratic system in
recognisable and used every day by business andwhich the administrator handling the information at
other providers now. The business link we have got,the point of single contact would have the specialist
which we are building on, deals with about 75 perknowledge to respond directly to the service provider
cent of the types of inquiries which will come throughconcerning his or her notification. We have been
the Directive in any event, and it would seem sensibleadvised that we can see no added value for the service
that the resources we save in this capital expenditureprovider in receiving his or her notification or licence
are either not spent at all or invested in other aspectsfrom one website instead of directly from the
of ensuring support for UK business. I will bring Patregulator. Additionally, this kind of point of single
in to deal with the other technical points.contact will require a ƒ600 million IT project to

connect all of the 750 authorities’ website transaction Ms Sellers: I think the Minister made a very
important point in his opening remarks about thiscapabilities, which goes back to the point I made

earlier. and that was to say that if you start with the single
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single point of completion that would bring overpoint of information, you can move on to a single
point of completion here, so it does not preclude this £200 million a year benefit to business but it would

cost Government over £90 million a year. If you havebeing developed into a single point of completion.
But what we do know is that within this Directive a single point of information, you would lose those

benefits to business but you would save thethere will be a very tight timetable for implementing
this single point of contact and we want to make sure Government £90 million. I am not passing a

judgment on that, that is factually what table 1 onthat the benefits start to flow through to the business
community as soon as possible, so our consultants p.19 says. First of all, Minister, am I correct in what

that table says?have advised that the single point of information is a
sensible starting point for this in that it minimises the Mr McCartney: Yes, I think you are.
risks which are likely to be associated with this
project, but it does not close oV the options. Q97 Chairman: What I understand you to say,
Chairman: Lord Haskel on this point. Minister, and your advice to us—and I well

understand this—is that taking a risk-based view of
taking decisions, the costs of setting that up areQ94 Lord Haskel: Could you just clarify whether

you see the single point of information being for the added to by the fact that it would have to be set up
over a short period of time, there is no guarantee itbenefit of overseas companies who want to come and

oVer their services here in Britain, or whether it is for would actually work within that timeframe, and that
it would be safer to proceed, hopefully, in stages, firstBritish companies who want to enquire how they can

oVer their services in other European Member through a point of information which might lose
benefits in the short-term to business but would avoidStates?

Mr McCartney: It is for both and it will be a the risk of failure. Is that a reasonable assessment of
the position?requirement for both. It would be a very restrictive

practice if it was only for UK business, it may be Mr McCartney: That is a very fair assessment of the
objectives, yes, absolutely, with the added point, ofnoted, so it is both.

Ms Sellers: I think the businesses who would make course, that you can then build on the system.
the enquiries would receive information from the UK
single point of contact about UK practices and rules Q98 Chairman: Finally—and this is to help guide the
and regulations and UK businesses seeking to set up, Committee when we come to our report—the point
let us say, in France would go through to the French of contact (information or completion) is an
single point of contact to receive the information important matter relating to businesses operating on
there, but there would still be information on the UK a temporary basis now as well as established. It is an
single point of contact which would tell our important area because this helps overcome the loss
companies how to approach other single points of of the “country of origin” principle, because
contact. businesses now do have to understand the rules and

regulations and laws of other countries, whereas they
did not so much before. They will now have a singleQ95 Lord Haskel: So really from the point of view of

British business our main concern is that the other point of contact. So the single point of contact,
whatever it is, is actually a very important part of theEuropean nations should set up a single point of

contact that we can contact? package?
Mr McCartney: Yes, indeed.Mr McCartney: One of the things we will have to turn

our minds to, is it not, if this agreement is reached and
the timetable is agreed, is for the Government to then Q99 Chairman: It is the Government’s judgment
consider what other things we need to do to try and that the best way forward initially, although it does
help maximise UK businesses’ opportunities in this? lose some of the benefits that business would have
In the same way, when the original market was got—and that is not a criticism—is that on a risk-
established there was a lot of activity around it. based view of these things it is best to proceed in
Without committing myself in terms of resources, I stages?
see this as such a huge change and opportunity that Mr McCartney: Yes.
we need to be able to assess how best we can assist Chairman: That would be our understanding of the
business in maximising opportunities in this regard. Government’s position. Lord Roper, do you want to

add to that?
Lord Roper: I am very glad you say that one would beQ96 Chairman: Following on from that, before

Baroness Eccles comes in on a diVerent point, could able to move on, but as I understand it, if you do
follow the position of having a single point ofI try to summarise a position and ask if it fairly

represents the situation. In your own table 1 on p.19 information obviously the European legislation will
be drafted in those terms. If that was the case, itof your RIA you make it clear that if there was a
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It is possible to have a point of information whichwould only be, presumably, after this review in three
years’ time that it would be possible to modify the eVectively says, “If you want to find that out, go

somewhere else.” Through you, Minister, are welegislation and go on to turn it into a single point of
completion? So the moving on presumably would not being told that the UK review of the point of

information, rather than the point of completion, isbe able to occur until 2011?
capable of being embodied in the agreement and
documentation in a way in which other countries areQ100 Chairman: Minister, to move on would it
consistent, because it is not entirely impossible, is it,require another directive or a change?
that some countries might make it pretty diYcult toMr Kessel: I think this is a technical matter of
get from the point of information to the point ofdrafting. We have been referring here to what the UK
completion? You understand my point?position is in terms of a single point of information.
Mr McCartney: Yes. The answer to your question is,It is fair to say that it is actually a little bit more than
yes. Secondly, the Commission will be very keen, andjust a single point of information. What we are
we will be making sure that they are very keen, inproposing with a slight drafting change is that
overseeing the implementation of this.incoming foreign service providers can go to a single
Chairman: I remember years ago the French werepoint of contact, and it is not just for information
sending you to somewhere in the depths of France inpurposes; they can there access through this single
order to get a licence, a permit. Thank you, that ispoint of information and through deep links leading
very helpful.them directly to all the points where they can obtain

authorisation and licensing requirements. So in that
Q102 Lord Fyfe of Fairfield: Minister, thesense it is much more than just a single point of
explanatory memorandum on paragraph 25 raisesinformation.
concerns about health and safety in respect of theMr McCartney: This is important and I can separate
new drafts. Would you care to outline the nature ofout two things, if I can. If I had been the Minister at
this concern?the time I read the papers, I would have made the
Mr McCartney: I think this is a question which wassame recommendation from my years of working in
raised with me yesterday. We have got to ensure thatthe Cabinet OYce doing reviews on big IT projects.
in the two areas this covers there is clarity about theThere is a risk in every project. This is not risk-averse,
public in general and about the self-employed, whichit just does not take stupid risks, and the reason for
is vitally important. In particular, I hope the self-that is that we have got something some of our
employed will be a beneficiary in relation to thecompetitors do not have. We have already got the
outcome of the Directive. So I think those are the twosystem, UK websites which have already got deep
areas where we want to see clarification in terms oflinks and which work. Many of our competitors in
the final outcome of the discussions and that is whythis new environment, hopefully, have not got that
the question has been raised with me, I think in [thelevel of infrastructure, and we can at any stage, if we
House of Commons] committee yesterday by afeel confident in the system, move to the position of
colleague. We have been very robust, as you know,opening it up in the way Lord Roper would like us to
from the outset on health and safety; indeed it hasdo. The second point is that the negotiations in
been a major factor in the discussions which haverelation to the review of the Directive are separate
taken place in giving security and certainty to ourfrom this in any event. What the review would do, if
stakeholders. I think those are the two areas whereit took place in 2011, would be to give the capacity to
we want to be absolutely certain in terms of the finaladd other sectors to the overall capacity. I would be
discussions which take place.confident in doing it this way. If that is what happens,

and I could not see any reason why it should not
happen, then we would have a robust system in place Q103 Chairman: The self-employed and certain
which is more eVective, not just cost-eVective but in issues in relation to the self-employed. What was the
the practical use of the system, which is so important, other one? I do apologise.
particularly for small and medium sized enterprises Mr McCartney: The public in general.
which use the system. It is eVective, it is robust and
they can use it from day one and not have to wait for Q104 Lord Fyfe of Fairfield: Are there any other
three years to have it up and running eVectively. sensitive areas where, for example, it would be

helpful to apply UK standards overall?
Mr McCartney: Yes. Childcare, for example, isQ101 Chairman: We must move on. Mr Kessel,

through you, was convincing to me in his explanation vitally important, care of the elderly, vulnerable
groups and childcare, particularly in areas wherethat the point of information was actually more than

that in the UK sense. Am I right in saying that that there will be opportunities for people to arrange
services, new services for children, so it is reallymay not be the case in the other 24 Member States?
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be covered in respect of a regulatory regime in allimportant in this regard that the standards which we
have are maintained, and of course those who apply aspects.
for cross-border trade will understand and
acknowledge that that is the level of standards which Q109 Chairman: We will come more generally to
will have to be provided. We are being really robust issues of derogations and exclusions, if we may,
about that. Minister. That is helpful and we will come back to

that. Before I ask Lord Swinfen to go on to a slightly
Q105 Chairman: I appreciate, Minister, you would diVerent matter, again we understand the point you
not wish in this kind of meeting to go into too much are making that small and medium sized enterprises
detail about the objectives there, but the explanatory wanting to do business in other countries through the
memorandum in paragraph 25 does talk about these point of contact will have to find out and operate
areas where the UK HMG wishes to see certain under 25 diVerent Member States’ views of what are
safeguards. the standards which they want to uphold. We
Mr McCartney: Yes, indeed. I do not want you to understand that the UK wants to uphold its
think that I am hiding anything, because I am not. standards and every Member State will take the same

view. I think you would reasonably say that is an
Q106 Chairman: No, no. inevitable cost which is worth having in order to
Mr McCartney: I know you do not think that, but make progress?
others outside may. Some people are very sensitive Mr McCartney: If they had been able to go with the
about these things. All I am saying is that I have not country of origin and the train had left the station
participated in any of the discussions so far. That is with it, that itself had 23 derogations, which meant
why I have never mentioned the name of any country. that small and medium enterprises would have had to
I am trying to be able to, as it were, go there untainted have known about them as well. I do understand that
in terms of my attitude towards the negotiating some people feel disappointed, but actually if they
tactics. All I am trying to indicate to you is that these read in the cold light of day what has happened this
are the areas where we want to be able to have some will disproportionately help small and medium size
clarity and certainty. If there is any other diYculty in enterprises, in my view, because there is such a large
relation to this, I give you a personal assurance I will number of eVective operators who, because of
make immediate contact with you personally, my disproportionate cost and barriers to them, are
Lord Chairman, and advise you if there is any almost completely left out of the market place. That
diYculty or if anything I have said today is not a is why I think disproportionately they will benefit
complete answer. I can give you that assurance. In from these new proposals.
terms of the proposals, the bottom line is upholding Chairman: Thank you.
your standards, and that has been the overriding
umbrella of approach to the negotiations and if I am Q110 Lord Swinfen: Mr McCartney, I want to stay
involved in the end game that is where I will continue with paragraph 25 of the explanatory memorandum,
to be, and if there is a problem that is where we will but I want to turn the coin over and look at the other
be. side of it. If you have already covered this in some

degree, my apologies, but I am rather deaf and find
Q107 Chairman: On the detail, childcare is actually you somewhat diYcult to hear. It is not your fault, it
a derogation, is it not, I think I am right in saying? is mine, but there is not much I can do about it.
Mr McCartney: Yes. Which of the Government’s negotiating lines have
Chairman: Does anybody else want to come in on been secured?
this point? Mr McCartney: I think on the negotiating lines, one

was to manage the negotiations to get a proposal
which maximised the coverage, and I think we haveQ108 Lord Roper: The Minister might want to let us

have a correction on it, because our reading of Article achieved that significantly. Not just ourselves. I can
just claim credit for the UK. Secondly, in terms of the2, subsection 2(c)(g) excludes childcare.

Mr McCartney: I will give you a personal view. There proposals on health and safety, security, the
environment, a regulatory regime in terms ofare some aspects of childcare which in my view at this

stage will be covered. I will give you an example. I vulnerable people, we have done this. In general
terms in the memorandum, I think the original notemay get my knuckles wrapped on this, but I am being

frank with you. For example, there is some childcare put down by Douglas Alexander and then expanded
on by Ian Pearson, I cannot oV the top of my headprovision which is not provided directly by a public

authority but is provided on behalf of or through a think of anything in that which has not either been
agreed or is still in the table waiting to be covered. Soservice provider, but these are areas where I believe it

will be covered. But if they are covered, they will also I think in terms of a negotiating stance we have been
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come back to you. Private international law, I have aquite successful, because the negotiating stance we
have had was also the negotiating stance of, I think, brief on that, why that is the case, which I will provide

to the Committee. Activities connected with thea large number of countries. So we were not standing
alone on this in terms that the measures which we exercise of oYcial authority, for example notaries,

this is a big issue for some of our colleagues close towere producing were also the measures for most
people, and that is why we got so far. So I cannot see Calais and there are some activities being carried out

by notaries which have been subject to some notariesany disappointment with anything significant.
in the UK making challenges. That is currently, as I
understand it, with the Commission on the issues ofQ111 Lord Swinfen: Are there any points which you
notaries, but there is a big, big resistance to openingstill feel need to be improved?
up this sector at this stage. How that list willMr McCartney: Yes, some of the standards in some
conclude, I do not know. Whether the Commission issensitive areas which I tried to outline a few minutes
going to take this matter up further or whether it isago, and I have tried to be as helpful as I can there at
going to lie in the long grass, I am uncertain. That,this stage. What I do not want to do is anything where
from my perspective, is where we are in terms of thewe end up at the lip on the cup and it slips, so I will
derogations and exclusions. Given there is going tocome back to yourselves and stand the test of whether
be quite a lot of work in these areas, continuing work,what I have said is going to operate or not.
adding to the training, whatever you call it, I do thinkLord Swinfen: Thank you
that it is worthwhile to have given here all that we are
going to gain, hopefully, in the next few weeks or so.

Q112 Baroness Eccles of Moulton: Minister, the I hope that is an appropriate explanation for you and
questions to be asked here are about exclusions and I will come back to you at a later date about progress
derogations. This subject has already been touched in these other areas.
upon, but I have got two quite straightforward
questions. The first one is, are there now too many

Q113 Chairman: There is a division called. I amexclusions and derogations from the revised
advised that people might find it not too inconvenientDirective, and if so, where do you see the main issues?
if they do not go to vote. People are entirely free toMr McCartney: Can I set out for you what the
have a diVerent view, but well-informed sources nearexclusions are? We have got all healthcare. My
me from diVerent parties tell me to be relaxed aboutmemory of my brief is that originally there was a
it, as the Minister has done us the courtesy of staying.discussion and an attempt to exclude public
Mr McCartney: So we are all in trouble then!healthcare but to give opportunities to private

healthcare. Again, it is my understanding—and I will
Q114 Chairman: I often tell the Minister that I shallstand corrected if the oYcials want to step in here—
blame him when the Whips ask me where I was!that these will form part of a future discussion with
Mr McCartney: If I could just make a point which Ithe Commission about healthcare. So although it is
should have made. The exclusions account forexcluded from this Directive, it is part of the ongoing
between 12 and 14 per cent of the UK GDP, thesediscussions, social services linking to social housing,
exclusions which are set out. In proportionate termschildcare and support of families and persons in
it is between 12 and 14 per cent of the UK GDP.need. Again, I made the point, I think, about how I

interpreted that in terms of childcare services. If I am
Q115 Chairman: Are these additional to the initialwrong, I will come back to the Committee, but that is
Directive?my reckoning of that, just looking at the brief. Some
Mr McCartney: Yes, but we get at least 80 per cent.business activities such as the service of temporary
Baroness Eccles of Moulton: That has actuallyworking agencies—again I will ask my colleagues to
finished my question.come in, but I am assuming this is also part of a wider

picture of discussions around other directives which
have been kicked into the long grass for some Q116 Lord Haskel: Maybe this is unfair, Minister,

but when we saw the Federation of Small Businessesconsiderable time and will remain there because there
is no appetite to move forward, mainly because of, of earlier this week we asked them what percentage of

their members would be included and whatcourse, agency working. The United Kingdom is a
significant leader in the Community on the use of percentage would be excluded by means of these

derogations and they said that 60 per cent of theiragency workers and if that wasn’t out I am assuming
it could have been part of a potential show-stopper. members would be included and 40 per cent would be

excluded. I just wondered what you felt about that.Private security services, that is also excluded. The
reasons why I do not know at the moment and I have Mr McCartney: I will ask Kristen to give a proper

answer, but oV the top of my head that would seemgot no idea at this stage whether this will form part
of a further Commission work programme, but I will to me better than the average, given it was 50 per cent
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Ms Sellers: Perhaps I could just add to what theof GDP, which I think adds to the point I made
earlier that small businesses will disproportionately Minister has said. We have held large meetings with

stakeholders at six monthly intervals, at which webenefit from this proposal. I hope that is not too
much of a clever Dick answer. I will ask Kristen if she have had probably as many as 150 or more

representatives of diVerent organisations. So theywants to make a comment.
Ms Tiley: Yes, just to say that basically we are saying have all had an opportunity to raise comments and

points with us. In addition to that, every month I seeabout 45 to 50 per cent of UK GDP is covered, so you
cannot know how many firms out of that will be representatives of the FSB, the IOD, the CBI and the

TUC to talk to them about their concerns and anyincluded or excluded.
Mr McCartney: It is not an unfair question, but it points on the Directive. So I think that we have had

ongoing consultation throughout all of this period asdepends on the profile of the membership as well and
what their issues are really, but if it is 60 per cent I well as the formal consultation document which the

Minister has described.think that is—
Mr McCartney: Also, we have in the European
Parliament a good working relationship which hasQ117 Lord Roper: Minister, I think they were
been across all the parties and there have been MEPsreferring to their members who were operating within
who have been very, very helpful indeed from thethe services, but the 40 per cent is really not
three main parties in this discussion and debate. Wecomparable to the 14 per cent you referred to,
have got good close working relationships with thembecause it also includes those members who are
and we will continue to have quite open andalready excluded by the derogations which were in
transparent arrangements. They have been critical inthe original Directive.
the strategy of ensuring where we have got to, and IMr McCartney: That is a very fair point to make.
would like to pay credit to them as well.Chairman: The other point they made, Minister, on

several occasions is that there is still a lot of benefit to
Q119 Lord St John of Bletso: Could I just elaboratea lot of businesses, even in the revised draft.
on this? The Federation of Small Businesses claim
that they have had limited consultation. I am not

Q118 Lord St John of Bletso: Minister, can you taking issue here, but could you perhaps elaborate on
elaborate on the consultation process which the DTI those areas of diYculty from those consultations with
has had over the revised draft Services Directive, but the various stakeholders? What were the major
more specifically what consultations have there been issues?
with the CBI, the Federation of Small Businesses and Mr McCartney: If you do not mind, I will ask Heinz
the TUC on this revised draft? and his colleagues to answer that, because I was not
Mr McCartney: 2004 was the statutory consultation privy to those meetings.
and that went on for three months. Then there are, of Mr Kessel: I think, just to go through some of them,
course, the usual channels in the sense that there is a with the TUC, as you can imagine, it was all matters
good working relationship between the related to labour law and employment issues,
Department’s oYcials and the social partners and it protection of workers, health and safety issues, and
has been in our interests to ensure that we are as open so on. With business in general, it was of course a
as we possibly can be. I know from my previous robust Directive which would achieve an opening up
incarnation as a minister without portfolio that there of markets both for companies which wanted to
has been a great deal of discussion and debate, which establish and provide services on a temporary basis
was reflected by both Ian Pearson and Douglas and also to keep costs down for businesses. Over the
Alexander, and as part of the discussions which took two years that we have now been negotiating on the
place we took our views in terms of health and safety Directive, I think we have taken very cautious and
and other issues, so they have been influential and comprehensive note of all stakeholders’ problems,
will continue to be influential. The discussions we concerns and issues which they have with the
have had with stakeholders, including the Institute Directive.
directors, the CBI, the FSB, the British Chamber of Mr McCartney: I think the specific point is the nature
Commerce and the TUC, it is through them, for of the discussions with the Federation of Small
example, I am assuming that the Engineering Businesses. If they cannot remember, can I write to
Employers Federation and other bodies which have you on that?
a general interest in the area of influence would have
also made contributions. There has also been, I think, Q120 Chairman: That would be helpful.
if not consultation then quite a bit of correspondence Mr McCartney: I would not want those colleagues
from individual trades unions as well as the collective who have worked hard on this to think that we have
trades unions, and of course organisations in the got a stakeholder who has been unhappy with the

discussions.business sector.
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Q125 Chairman: That would be helpful.Chairman: In a moment I will mention one, but
before I invite Lord Geddes to ask a supplementary, Mr McCartney: It may well have been in discussions
could I, as you gave me the unintended invitation to and clearly they have got to protect their position
do so, tell you that we, too, have found Members of today and they will prosecute it, and it is their job to
the European Parliament from the UK helpful in our prosecute it, and there may well have been
discussions and we are delighted today to see discussions at the end of it. They have still not yet
Malcolm Harbour, who is sitting at the back, who is seen the advantages and maybe I will have to be a bit
one of those who have been helpful. We are taking more persuasive.
oral evidence from Mr Harbour and also from Eileen
McCarthy tomorrow and, like you, we have found

Q126 Chairman: I have to say, Minister, not beingthem extremely helpful.
critical, to our surprise they seemed simply not to be
aware of that which is set out in the impactQ121 Lord Geddes: Just simply as a matter of
assessment, that particular point.clarification, whether I heard correctly or not, Ms
Mr McCartney: That is true, but I have got colleaguesSellers I think you said a couple of minutes ago that
in the Parliamentary Labour Party who are notyou have regular—and the next words are mine, not
aware of the Manifesto yet!yours—sort of oV the record, unoYcial meetings with
Chairman: Touché!the TUC, the CBI, or whatever, on a monthly basis,

is that correct?
Ms Sellers: Yes. Q127 Lord Roper: Just purely a procedural point.

They did not seem to be aware of the explanatory
Q122 Lord Geddes: Has that been ongoing? Those memorandum which had been sent to our Committee
meetings have continued since the production of the and the draft regulatory impact assessment which
revised Directive? accompanied it, which of course goes into some detail
Ms Sellers: Yes. We have meetings with a small group dealing with the points in the Detica report, are those
of core stakeholders on a regular basis approximately explanatory memorandum and the draft RIAs made
monthly and I have not ceased those meetings. available to principal stakeholders, or is it only if they
Sometimes stakeholders do not attend those were to actually access it in some way through the
meetings, but those meetings are on oVer to those parliamentary system?
who wish to attend. Mr McCartney: I am being prompted that I have

actually signed a letter, either last night or this
Q123 Lord Geddes: And they continue, so diVerent morning, which I have got to send to the Prime
people turn up at them? Minister for his agreement on the publication. It is all
Ms Sellers: Yes. part of the machinery of government and it goes to
Lord Geddes: That is fine. Thank you. this committee which all ministers then have to put

their proposals through. I am making an assumption
Q124 Chairman: On the specific point, what I think again, but I am certain that once that has been agreed
we are working towards is that when we met the and approved that becomes a public document.
Federation of Small Businesses they appeared not to
have been really aware of the apparent benefit of

Q128 Lord Roper: I think that is a slightly diVerenthaving a single point of completion and the loss of
point. Well, maybe it is the same point, but what I amthat degree of benefit is estimated by yourselves at
saying is that when an explanatory memorandum is£200 million plus in you went for a single point of
sent to Parliament about a piece of EU legislation,information. I wondered if, Minister, the Federation
that is presumably then in the public domain andof Small Businesses expressed any view to you as to
therefore stakeholders ought to be able to have accesswhether they are aware that the UK’s negotiating
to it?position is option three, which is indeed a single point
Mr McCartney: All documents which are publishedof information, and whether they have expressed a
in Parliament are in the public domain and they areview about the agreed loss of benefit on that? As I
contained on websites, or wherever. I will againthink we have understood, the Government’s view on
commit myself. I will go back and look to see if therea risk-based assessment is that that is, as it were, a
has been a problem, not caused by ourselves becausecost worth bearing?
you can see from us that we are very open andMr McCartney: It would be unwise and, I think,
transparent about this. We will speak to thecause some diYculties to try and interpret what may
Federation and ask them, “Has there been a problem,have been said in a meeting. One thing is certain, I
and can we resolve it with them?”give a commitment that I will go back and check

these notes. Lord Roper: Thank you very much.
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and we draw from that list of 2,000 addressees eachQ129 Chairman: That is very helpful.
Ms Sellers: If I might add, my Lord Chairman, the time we invite people for one of the three major
Federation should have seen the study prepared by stakeholder events which we have been talking about.
our consultants Detica, which gave all the diVerent May I just, by way of apology, apologise to my Lord
costs and options for the single point of contact, Chairman and to Lord St John of Bletso. I might
because that was done some months ago and I know have appeared as wanting to dissemble on the
that is on our website and is available. The RIA only question of the Federation of Small Businesses, but in
uses the figures from the Detica study. that context I am a little bit shocked to hear that the

perception of FSB should be that we have not
consulted them properly. That should not be the case.Q130 Chairman: The answer will be very helpful to
We certainly need to work on the perception, but I dous. Could I move on, because, Minister, you have
distinctly remember we did have a core stakeholderbeen very generous with your time but we do not
group meeting in April, which was after thewant to keep you.
Commission’s revised proposal, and the FederationMr McCartney: I am moving house today, by the
of Small Businesses would have been invited, asway.
usual.
Chairman: We must not put words in their mouth.Q131 Chairman: You do not mean you are coming
They did not express dissatisfaction, and indeed youinto this Chamber?
will be delighted to know that the Federation ofMr McCartney: No. You have been extremely
Small Businesses was glowing in its praise ofhelpful. You have my absolute cast iron guarantee of
Government and the bodies’ work for smallnot having to get divorced like some other
businesses compared with elsewhere in otherMcCartney may be getting!
Member States. The Minister might like to look atChairman: Lord Swinfen wants a quick
our oral evidence on that and no doubt use itsupplementary before I go to Lord Walpole.
occasionally.

Q132 Lord Swinfen: Thank you, my Lord
Chairman. It is a very quick point. With your large Q133 Lord Swinfen: My Lord Chairman, the
consultative meetings, how did you recruit the people Minister in his reply to me said “the usual suspects”.
who attended? What I would like to know is, was there any sort of
Mr McCartney: There is a huge guest list of the general advertising so that the usual suspects or
known suspects, organisations, and then they submit people who were not the usual suspects could just
who they wish to send to the meetings. Sometimes it turn up and take part in the consultation?
is consistent, sometimes it is not. Sometimes the Mr McCartney: These are organised events. I am
meetings are at oYcial level, researchers, and at other sorry about the phrase. It seems as though it is
levels the senior management come, but it is their something untoward. What I meant was the
choice who to send. For example, not on this issue established partnerships which are recognised by the
but on another issue like the review of the Sunday European Parliament and the Commission who are
trading legislation, my first ministerial duty was to go there always in all circumstances. In a situation like
to a stakeholders’ function and go through with them this where you have got such a complexity of
what we intended to put in the consultation interests, all you can do is to get a cross-section of
document. That then, when I left, broke into various interests and where somebody has specifically asked
groups which they controlled under their own

to be involved, they can be involved also. Also, in allmanagement about how they were going to work
these consultations the public consultation has beenwith stakeholders during this period with the
advertised. We have actively promoted it on theGovernment. So we have got, if I may say so, quite
website and other places.sophisticated means of communicating in the sense of

maximising those who want to participate.
Sometimes you get an organisation which writes in Q134 Lord Swinfen: That is what I wanted to know,
and we will add them to the list, as it were. So there that you had actually advertised it.
is no kind of magic group of people and then Mr McCartney: Yes.
underneath nobody else can have access to it. I think Lord Swinfen: That is what I was after. Thank you
that is a fair way of putting it, Heinz, is it not? very much.
Mr Kessel: Yes, and I think on top of that, if I may
just come back to how we conducted the statutory

Q135 Lord Walpole: Minister, turning to thethree monthly consultation period in 2004, for which
timetable, will the UK be ready for the Directivewe actually selected 2,000 addressees, predominantly

trade bodies in the UK but also individual businesses, within two years, and what more do you need to do?
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in particular the Mutual Recognition of ProfessionalMr McCartney: The short answer is, yes, such is my
Qualifications Directive, the eCommerce Directiveconfidence! There are three main parts of the
and, of course, the new Services Directive. Since theimplementation of the Directive which relate to the
Commission’s Internal Market Information Systemscreening and alteration of UK legislation, the setting
has already entered its development phase and willup of the single points of contact and the adoption of
shortly be trialled for doctors and pharmacies underthe mutual assistance system. On legislation, the
the Mutual Recognition of Professionalpowers set out in the European Communities Act
Qualifications Directive, we are confident that it will1972 are broad and may be suYcient to implement
be ready in time for the Services Directive. We see nothe majority of the Directive. However, we are still
diYculty in using that system and establishing theinvestigating whether or not there will be a need for
necessary national contact point in the Unitedprimary legislation to implement some parts of this,
Kingdom. Finally, there will not be any need forand I will come back to you at the earliest
additional infrastructure since anyone registered inopportunity. In the first instance, it will be necessary
the system can use it by simply opening it into ato conduct a further review of existing UK law to
standard web browser via the internet. I am sure thisidentify those provisions which have to be repealed or
is all technical knowledge that you all understandamended in order to comply with the principles set
better than I do! We anticipate the training ofout in the proposed Directive. This, in any event, is
authorities to use the system will be resource-compatible with a commitment to better regulation,
intensive. There is no obligation to register on aand again we will keep you fully abreast of
certain proportion of authorities by thedevelopments. For example, there may be currently
implementation date, so we intend to do this on a stepin force in the UK requirements which are subject to
by step basis, and again I will come back and reportan absolute prohibition in the proposed Directive
back to you on this matter. So although it is a long(for example under Articles 14 and 20) and those
and detailed answer, I hope it will be helpful to you.which are subject to evaluation (for example under

Article 13) and a review may have been quoted as
Q136 Lord Walpole: I think that was a very helpfulnecessary to amend or repeal certain provisions of
answer, thank you. The only thing is, did you in factUK law and that a parliamentary bill therefore may
say that everything will be perfect within three yearsbe necessary. The function of single points of contact,
rather than two?Article 6, and other provisions in s.1 of chapter 11
Mr McCartney: Having been in the Cabinet OYcewill require predominantly administrative changes.
over these matters I would never use the wordDue, however, to the broad scope of the Directive, it
“perfect”, but it is as perfect as we possibly can makeis possible that there will be some (albeit limited)
it and it will certainly be more perfect than if we wentimpact on UK law. The potential extent of such
down the road of creating an all-singing, all-dancing,impact remains to be determined. We and other
new structure. I hope that is helpful.departments will be looking at this as a matter of

urgency once the final test of the objective has been
Q137 Chairman: It is. I have to say it is an extremelycleared. On the single point of contact, on the basis of
comprehensive and helpful answer. Because there isadvice from a consultancy I expect it to be possible to
so much of importance in it and we have a crucialimplement a single point of contact in the form that
meeting next Monday because of the fact that thesewe envisage which is based on the deep links between
matters are being considered at the Council veryexisting services within the three years given. UKTI
shortly, it would be extremely helpful, Minister, ifand the Small Business Service are positive about the
you had notes there on that particular answerfeasibility of a portal from the UK and their site into
because the transcript may not be available to us inthe business link site and deep links to authority
time.websites. What we need to do next is to scope the user
Mr McCartney: I will provide you with the notes torequirement in consultation with business
all the questions I thought were given, including onesorganisations and develop a project plan to
which you may not have had time to ask!implement the single point of contact in the time

given. This would include awareness regime
Q138 Chairman: The ones we ought to have askedinitiatives, and again I will come back to the
you!Committee on how we propose to do this. Mutual
Mr McCartney: I cannot be any fairer than that.assistance: the mutual assistance provisions will be

assisted electronically by a system known as the
Internal Market Information System (IMI), which Q139 Chairman: On the particular answer you
will be provided by the Commission as per Article gave—for which thank you, again—you said,
36(b). This is currently being developed by the helpfully, that in setting up the single point of contact

idea and the other issues you would be consultingCommission as intended to support many directives,
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much has gone on between 1992 and now, indeed sowith the business community, and so on. Because, of
course, that single point of contact, for example, is much in the last year in particular of non-activity,

this is one of the critical pillars of making it anreally aimed at the UK—it is really aimed at
businesses in other Member States who might want eVective Directive or of it not being eVective. Given

that small companies, as I have said,to do business here, as I understand it—what is the
mechanism by which you or your oYcials envisage disproportionately have an advantage in this system,

in my view, I think we have got a responsibility toconsulting businesses in other Member States, and of
course put the other way, UK businesses here would ensure that is exactly what happens in the outcome.

This is not a theoretical issue now. If the Directiveno doubt like to be consulted by the French, for
example, on how the French system is being set up? takes place, this becomes a practical business matter

in the market place and it is important that theDo you see the point I am making? On these issues the
consultation, in a sense, is not the UK consulting UK market place operates eVectively and that there is

not, either directly or indirectly, something which isbusiness, or the French themselves, but really this
multi-Member State context? done in the system which creates a new barrier or

makes it diYcult, unintentionally or otherwise. ThatMr McCartney: We will have a project
implementation study and include it in that, and is why the discussions between ourselves, the

Member States and the Commission are so importantobviously also we will have active discussions with
our fellow Member States to absolutely ensure that to make that eVective.

Ms Sellers: I think, also, we would consult our corethe advantages we can get for British businesses are
not deteriorated by a failure to implement in an stakeholders about that because they have links to

sister European bodies, so they will be able to swapeVective way such as we will do.
information about how things are being implemented
in other Member States. So we will use that as a routeQ140 Chairman: Similarly, Minister, hopefully it
to making sure we get this right.will be possible for yourself and your oYcials to seek
Chairman: You have moved us to the last question.to keep an eye as well on how other Member States

are delivering their systems to ensure that UK
business is getting a service which those other Q142 Lord Haskel: Minister, I hear what you say
Member States feel is helpful to them? about the importance of establishing this from the
Mr McCartney: Absolutely, and this is also a role point of view of British business and European
which I believe the Commission will play very business, but unfortunately there is a number of
vigorously. As I said, on a number of occasions when directives which are not being implemented and our
I read the answers out to the questions I said that I experience on this is not all that good. For instance,
will come back to you and I am going to give you a there has been a directive for years about the
commitment on this that I will come back to you with liberalisation of gas and electricity, but that just has
the detail of it. not happened. Have you any idea how the
Chairman: That is extremely helpful. We have only compliance mechanisms for Member States which
one more short question from Baroness Eccles on are slow to implement the Directive can be speeded
this point. up if other Member States do drag their feet?

Mr McCartney: My understanding is that the
infraction proceedings will be used. I am hoping thatQ141 Baroness Eccles of Moulton: Just one very

quick point, Minister. It would seem that if you are a this does not happen. The infraction proceedings is a
very serious thing; indeed, when Lord Haskel and Ismall or medium sized business and you wanted to set

up a temporary arrangement in another country and were ministers together in the first few days of that
incoming Labour Government I was having to takeunder the “country of origin” principle you would

take, as it were, the law of your own country with you infraction proceedings because of the previous
ministers who got booted out. So I am very aware ofwhile you were doing that. That would give you a

degree of certainty, whereas under the arrangement the consequences of infraction proceedings, but the
important thing is the machinery of ensuring thiswhere you are going to be dependent upon the quality

of the point of contact in one of the remaining 24 market works eVectively, fairly and transparently.
You cannot overstate it. It is better for me not tocountries, surely you would see yourself as being

much more vulnerable to the quality of that point of comment on other markets at this stage. I understand
fully your frustrations and I think your frustrationscontact, certainly in the initial stages? Therefore, is it

not very important that the questions about to be are equally shared in government circles about that,
but in respect of this particular Directive, given thatasked should be really taken extremely seriously?

Mr McCartney: Yes, and I will give you an absolute it is opening up such a significant part of the single
market for the first time, if it is to work then it has tocommitment. This is a critical factor in the

implementation of this Directive and given that so be robust. For it to be a fair and eVective market,
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answer—then there is an obligation here in respect ofthere has to be an underpinning of it. That is critically
important, and again I give you that assurance on our national courts having to apply the Directive.

Following that, it will then go to the ECJ. The secondthat. The road of travel is one down which it is not
just ourselves who want to go but of course the part of the answer I can give you is this, again on my

understanding, there are two very important things:Commission itself, and I think the Commission has
said, although I have not been at the meetings, quite there is an obligation on Member States to report to

the Commission on the implementation of theclearly that the process of implementation will be
eVectively monitored. Directive in their market place, and of course that

will also lead to the three yearly review. So from the
moment the Directive has to be implemented there isQ143 Lord Haskel: Thank you. I hope that that

message will also be put across to the service a formal process where countries will be required to
indicate the level and quality of its implementation. Iproviders, because again in our discussions with them

they were a little bit unsure. hope that two part answer, in theory at least, gives
you some security about what we want to do.Mr McCartney: Indeed.

Q144 Chairman: Finally, a supplementary on that. Q145 Chairman: Minister, I am sure I speak on
behalf of the Select Committee when I extend to youThe individual companies, businesses, seeking to

take advantage of the Directive when in place will the very warmest of thanks for your time and, as we
expected, the frankness of your answers, and againexpect to be able to exercise their freedom to provide

services subject only to certain Articles in the through you to your oYcials also. Could I thank you
very warmly. Is there anything you would like to addDirective, of course. If an individual business feels

that an Article is not being abided by, I think I am before we conclude?
Mr McCartney: Just to say I am relieved! I haveright in saying that the course for the business is

ultimately, I suppose, through the European Court enjoyed the discussion and I hope that from that I
have actually increased my knowledge, but also, Iof Justice? Am I right? So from the point of view of

small businesses—and obviously, like you, I hope we hope, established a good working relationship on this
and other issues. The one thing a minister shouldare optimistic about the way things are going, but in

the past this has come about because although in the always have is ambition, not for himself but for the
organisation he gives leadership to, and that is whatCommunity it has always in principle been possible

for a business to provide services in the single market, I want to do, but to do that I need to be able to work
in a non-partisan way on many issues with you and Iin theory what this Directive is doing is helping to

codify and make sure it happens? In the past am looking forward to doing that. Your work
programme aVects my portfolio. You need to knowbusinesses have had to go through the European

Court of Justice. Am I right that that procedure will from the absolute outset you will get nothing but
cooperation from me for you to do your job ofstill be in place? What I am getting at finally is that

from the point of view of businesses it is very scrutiny, which is important. I notice it has been more
on scrutiny, has it not, and it has been veryimportant that this system does work better. The

Directive is putting in place certain limitations on important? The advice and knowledge which has
been given through your reports has not only beenwhat Member States can do to restrict things, but

ultimately the implementation from the business taken on board, but I hope you will see that in
practice it has been implemented, and that is notpoint of view is that their safeguard is, presumably,

they will have to go to law? Am I right? always the case, I can say, as a person who used to
serve on Select Committees in another place! SoMr McCartney: Could I answer this in two parts?

There is the informal process, the solve it process, and thank you very much for the opportunity and I look
forward to working with you all.I think that is the process which is currently being

applied in relation to the notaries issue. If that fails or Chairman: Minister, thank you. I declare the
meeting closed.there is no engagement in it—this is a non-lawyer’s
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Present Swinfen, L Woolmer of Leeds, L (Chairman)
Walpole, L

Examination of Witness

Witness: Miss Arlene McCarthy, a Member of the European Parliament, Chair of the Committee on the
Internal Market and Consumer Protection, examined.

Chairman: Good afternoon, Miss McCarthy. First of existing 15 Member States would probably have been
able to agree to it in a more consensual fashion. Asall can I extend to you our usual warm thanks for

agreeing to give oral evidence at such short notice. It regards the perspective of the UK, having the new
Member States in there has probably supported moreis extremely kind of you to do this by audio

conference. I think you know that we are also taking the line that we had, that we want to see a market that
is opened up and we want to see opportunities fororal evidence from Malcolm Harbour on Monday.

We have already taken evidence from the Small UK businesses to get into other markets while, of
course, respecting the right of consumers to haveBusiness Service, from the CBI, from the TUC and

yesterday from the minister. If we can go straight to information and quality services and a right of
remedy if that service delivery is not up to standardquestions I will ask Lord Swinfen to start.
or goes wrong.

Q146 Lord Swinfen: Miss McCarthy, good
Q147 Lord Swinfen: That is a long answer whichafternoon to you. I would be grateful if you would let
properly to understand I think I shall have to read inus know what your overall view is of the revised draft
the report.Services Directive. Do you see this as an
Miss McCarthy: If you want to ask me any follow-upimprovement on the previous draft and, if so, how? If
specific questions I am happy to answer them.you do not see it as an improvement in what way does

it fall short?
Miss McCarthy: I presume we are now talking about Q148 Lord Swinfen: I am wondering if you think it

will mean that more rather than fewer businesses willthe latest Commission text which is being discussed in
Council. We had the original Commission text, the try to work in other states.

Miss McCarthy: Again, is this not the issue of theBolkestein Directive. We then had a Parliament text
and we now have a Commission text. From my glass being half empty or the glass being half full? The

problem I have encountered, certainly withperspective the new text reflects much more some of
the issues that we had some concerns over in the businesses in my own constituency, when asking

them why they would not for practical reasons getInternal Market Committee, and has probably
rebalanced some of the concerns we had in particular involved in other EU markets is that they said it was

simply too diYcult. I have an example of onearound the original Article 16 and the country of
origin principle. I think it is fair to say that this was company which tried to get into the market in Poland

and they said that they were sent from onealways going to be an extremely diYcult and
controversial piece of legislation. To get 25 Member department to another and there was no clarity about

what they needed to do to fulfil any formalStates to agree on this piece of legislation in the sense
that we could move forward and have a law that was requirements to set up a business. I had another case

of a business which said that when they went to Italyworkable was never going to be an easy process.
What we now have is a compromise. The they were being asked to set up four diVerent regional

oYces and they were being asked for a bankCommission’s modified proposal represents to a
large extent the outcome of the vote in the European guarantee of several hundred thousand euros, which

of course is completely discriminatory because this isParliament but it has brought in some legal and
technical clarifications which I think will make the not required of Italian businesses, so it is

discriminatory in terms of the internal market. Thedirective more workable. Nonetheless, I think that
the Council still has some more work to do on situation that we had was very unsatisfactory and

could only be remedied by businesses taking theirclarifying and cleaning up the new Commission text
to ensure what is for me the key objective, which is to cases to the European Court. That, of course, is a

long process and it is very diYcult for businesses tomake this piece of legislation work for businesses
who want to get a foothold in another EU country. get any satisfaction from court cases that take a long

time based on the treaty obligation, which manyIn terms of the politics of it, people have said to me
that it would have been easier to have achieved a Member States did not see the need necessarily to

fulfil, particularly those Member States that are morepiece of legislation before enlargement and that the
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Miss McCarthy: I do not entirely agree with youprotectionist. What we now have is a legal framework
which we have to try and make work in the Member because there would not be any point in having this

piece of legislation if nothing were any diVerent fromStates and I think that the new draft text, the
compromise that we have on the table, gives us that the current situation and if businesses had to comply

with 25 Member States’ diVerent laws andlegal framework and is infinitely better than the
existing circumstances that we had. However, as I regulations.
said, we have to see how it is going to work in practice
and that is why the Parliament was very keen to put

Q150 Chairman: That is what we are trying toin a review clause which will allow us to come back
establish.and revisit whether there is still protectionism,
Miss McCarthy: That is the reason we wanted thiswhether businesses, particularly small businesses, are
legislation and it would defeat the whole purpose ifnot getting fair access to other markets, whether it is
that was what we ended up with. I do not believe thatdiYcult for them, whether it is costly. In a sense the
is what we have ended up with. We have not ended upproof of whether this legislation will work is in the
with the freedom to come in and provide your servicepractical implementation of it, but that is why I
under your own legislation regardless of legislation inbelieve also that the Council still has some work to do
the country where you are providing that service. Ion this in terms of technical and legal clarification
think it is important to say that, as regards Freedombecause, as we are currently now assessing what went
to Provide Services, the country of origin principlewrong with the public procurement legislation in my
does not exist per se in European primary law, andcommittee, we are discovering that some of the big
where it has been laid down in technical legislationproblems with that were to do with transposition and
there have been tendencies, and that is worth lookingimplementation and with unclear drafting of
at in the case law of the European Court of Justice, tolegislative text and therefore the ability of Member
narrow down the scope of application or confine it toStates to interpret that in a way that they saw fit, and
a means of avoiding duplication or administrativetherefore you had an uneven playing field again. It is
controls. What we did in the Legal AVairs Committeeimportant to try as far as possible to get clear legal
originally was to try and say that you can still use thelanguage, clear definitions, clear guidance from
country of origin principle although essentially nowMember States so that we do not end up in a situation
it is the freedom to provide services, but that must bethat even with a good piece of legislation businesses
in line with ECJ law in terms of saying you can addwill still have to go to the European Court of Justice
Member States to that. I think it is important to getto get an interpretation of this law. That is a job I
the text right on that because it does say that Memberthink the Commission and Council still need to do
States may not restrict the freedom to providesome work on.
services in the case of a provider. Another issue that
is very important here, which of course is a point of

Q149 Chairman: That is very helpful, Miss discussion in Council, is how you are going to screen
McCarthy. We will return to the question of to ensure that that does not happen? Of course, with
implementation if we may a little later on and we will regard to this idea that Member States can add
bear in mind those very helpful remarks. Can I pick obligations, they can only add those in the sense that
up where Lord Swinfen was at? If I could put it very it is to do with public policy, public health, public
simply, the original draft directive said to businesses security and protection of the environment, and in
that wanted to do business on what called a that sense, as I said, we would want to see screening
temporary basis, in other words, a non-established procedures to see that they were genuinely public
basis, “It will make a big diVerence to you because protection as opposed to protectionism. It is quite
you can operate in any Member State based upon the clear that they would have to fit in with the principle
rules and regulations of your own country, and as that has already been established in the European
long as you are legitimate and properly qualified and Court on that, and that means that they must be
you do things right in your own country you can necessary and proportional; other than that it would
operate anywhere in Europe”. That has now gone. I not be acceptable for Member States to impose legal
am not commenting on whether that is for good or obligations. They must be also non-discriminatory,
for bad but that has now gone, so businesses in the of course. That would mean that a business would
new draft directive do not have that basis. They will have a case against a Member State if they were
therefore in what is now called Freedom to Provide adding in obligations that went beyond current ECJ

rulings or were being used as forms of protectionismServices have to find out and operate under all the
rules and regulations and laws of the other Member to stop a business setting up. There are some

obligations which are limited and those obligations IState they will operate in. That means that if you
want to do business across Europe you are looking at would say certainly have to be screened to make sure

that they are in line with the ECJ principles of how24 countries. That may or may not be a compromise
that is worth doing but that is the case, is it not? they have applied the country of origin or mutual



3428532006 Page Type [O] 18-07-06 23:39:48 Pag Table: LOENEW PPSysB Unit: 1PAG

39the services directive revisited: evidence

18 May 2006 Miss Arlene McCarthy

origin principle whereas freedom to provide servicesrecognition principle. There is a more important
issue for your committee which you may want to for others is the country of origin principle by

another name. I am sure Mr Harbour will tell youreflect on in the longer term, and I had some
discussions in Strasbourg this week about this. that when he comes to give you evidence but there are

some people that believe that we do not have aCertainly some of us are concerned at the trend to
weaken the mutual recognition or country of origin country of origin principle because that is what they

want: they do not want to have a country of originprinciple in successive pieces of legislation by saying
that we should really only now look at where we can principle. It is our duty, I think, to make this work in

a way that the obligations that Member States cangenuinely harmonise areas where we should open up
the market. Of course, that was a line that was taken impose are limited in their scope and are fully

justified, proportional and non-discriminatory.when we had discussions about the services. People
only wanted to include those services where you had
genuine harmonisation. Those of us who wanted a

Q152 Chairman: In regard to Article 16, the verymore open market said that if we did it that way we
first sentence, which you implicitly were quoting inwould have to wait 20 years because we would not
terms of Member States having to respect the right ofhave harmonisation quickly and it would undermine
service providers to provide services in a Memberthe fundamental basis of the internal market, that of
State in which they are established, do you take thatmutual recognition and the country of origin
to mean that the presumption is that you can oVerprinciple. Here I think the country of origin principle
services in a Member State and supply them unlesshas been amended; it has not been deleted, but again
exceptions apply and that those exceptions that thenit is an important issue for us to scrutinise how it has
follow must be non-discriminatory, must bebeen operated in the context of the Services Directive.
necessary, must be proportional? Do you interpretIf I can be so bold as to make the suggestion, it would
that to mean implicitly that the country of originbe very useful to have a good piece of work done and
principle actually applies unless (a), (b) and (c) inevidence taken on what is happening with the
clause 1 of Article 16 are prayed in aid? I am trying tocountry of origin principle and mutual recognition in
understand from a business point of view that wantsthe EU25. My view is that it is being weakened in
to look at exploring markets across 24 Memberfavour of the harmonisation approach which I think
States whether it can presume that it can oVer serviceswill take it backwards.
unless certain limited objections are raised under
1(a), (b) and (c) but 1(a), (b) and (c) appear to be
intended to ensure that any restrictions that are putQ151 Chairman: You will not be surprised to know

that we are greatly relieved to hear that the Services in place are non-discriminatory, are judged necessary
and are proportional; in other words, subject to that,Directive has not gone down the harmonisation

route. We totally agree with you on that. That would the country of origin principle would apply, that is, if
you do business in one place you can do business inhave been an enormous step backwards.
another place.Miss McCarthy: Can I also add, and I am sure you

have already looked at this in taking your evidence Miss McCarthy: That would certainly be my
interpretation of it as I see it, it having been redrafted.and in your papers, that I do not think we should get

too hung up on the issue of the cross-border element As with all of these issues, it really comes down to the
concrete operation of it. If I can try to give anof businesses really not being able to provide services

in other EU countries. The UK commissioned a example where, as you rightly said, I can provide a
service in another Member State, and without beingstudy from the Copenhagen Institute of Economics

on the economic impact of the provisions in the flippant I think it is quite a good example, if I want
to provide a party service in somewhere like Finland,Services Directive, particularly looking at the

country of origin principle, and that study concluded where it is very clear they have strict alcohol laws
related to public health, what is quite clear is that Ithat the removal of the country of origin principle

would only reduce by around 10 per cent, can come in and provide that kind of service, provide
food and entertainment with alcohol included in that,approximately 24 billion per annum of euros across

the EU, the total gain from the Services Directive, so and I can operate that service across the country.
However, what I will have to do is fulfil the publicit was not seen to be by the Copenhagen study that

significant in terms of the cross-border element. health and public policy obligations that the Finns set
down in terms of the sale of alcohol, the use ofNonetheless, I think there is a fundamental principle

about maintaining the country of origin principle. alcohol, et cetera, but that will not be any diVerent for
me than for a Finnish service provider doing that.What you will find in terms of the political debate and

the divisions between Member States, as you will find That is where it has to be non-discriminatory, but, of
course, I would recognise that they have diVerentdivisions between diVerent delegations and members

of the European Parliament, is that the freedom to alcohol rules than we have in the UK. If I can give
you another example, which I think the UK hasprovide services for some is the end of the country of



3428532006 Page Type [E] 18-07-06 23:39:48 Pag Table: LOENEW PPSysB Unit: 1PAG

40 the services directive revisited: evidence

18 May 2006 Miss Arlene McCarthy

range of qualifications of people cutting hair. Wesought to raise also in Council meetings, we also have
a very good anti-discrimination disability act, so if I understand that it would be diYcult for English
were a service provider coming in here they would people to go into Germany and cut hair unless they
have to take account of the fact that that is a law here were really at the top of their tree. Is this true?
in terms of non-discrimination against people with Miss McCarthy: One has to bring into play here a
disabilities. They may not have to comply with those separate piece of legislation which we have, which is
rules in their own Member State but that is part of the about mutual recognition of professional
public policy, public interest rule. Of course, it also qualifications. Mutual recognition of professional
applies to UK service providers. It is the non- qualifications means you have to acknowledge the
discriminatory fact that is going to be important here qualifications that that person has in that country,
in that if you are applying those kinds of rules to your and you simply have to demonstrate if you are that
own service providers it seems to me to be legitimate, person that you have a level of proficiency which
but if you are providing something entirely diVerent again the host Member State would be obliged to
to stop other providers throughout EU Member acknowledge in terms of how we have drafted that
States from coming into the market then it clearly is legislation, which means that you would not be
discriminatory and is not in line with the ECJ prohibited from setting up a hairdressing business in
principles that are contained within Article 16 or new Germany. A hairdresser is a good example because it
Article 21. I hope that once we have more case law is an example that was used for one of the reasons
and more cases of this happening we will be able to why we did not like the original Commission
read out what is very clearly the kind of practice that proposal. The original Commission proposal meant
we do not want to have and which will encourage that, for example, if I went and set up a hairdressing
businesses to get a foothold. In some ways we have salon somewhere else and I caused severe damage to
got very hung up on the issue of Article 16 and, of a client or consumer in Germany, that consumer in
course, it is important and it is fundamental to the Germany, let us say from Berlin, would have to go to
text, but I have always said that, given the court to get a remedy in the UK where I have an
experiences that small businesses have had, and I original base. That was an issue that we sought to
think small businesses need to be reflected in this redraft to the benefit of the consumer because the
debate, the key thing for small businesses is that when fundamental issue for me is in terms of thinking
they try to get into a market they do not have the about my constituents as recipients, not just as
resources, the staV, the back-up that large businesses providing into other countries. I will give
multinational companies have. Most multinational you an example, and again I do not wish to be
companies have said to us that they do not have a flippant. I have recently had building work done on
problem setting up in another Member State. Small my home. We have a shortage of electricians and
to medium sized businesses do have diYculties. For plumbers in the UK. During the building work that
them this single point of contact is going to be was being undertaken our electrician, who was
fundamental in assisting them in terms of access to contracted through the building manager, absconded
information and what requirements they will have to with a lap dancer to Australia and left us therefore
comply with, and how they can access all the with no electrician to complete the work. We then
information they need to be able to set up a business had a four-week stoppage until he found an
as another provider in the Member State where they electrician because there were not enough business
are based. They should have no diVerences. They people around to do that job. If I try to translate that
should be able to have the same access to information into this, if I had a choice of service providers
and the same rights as businesses in the country of providing electricians, plumbers, those kinds of
destination even if they are coming from another services here in the UK, provided mainly by Polish
country. companies, Portuguese, Greek companies, I would
Chairman: In that article there are three criteria— be happy to access any of those services as a
non-discrimination, necessity and proportionality, consumer as long as I knew that they were of a high
and I assume the intention is that all criteria have to standard. The reason why the labour law initially
be met. Lord Walpole wants to raise a practical

came in was that we have to acknowledge that someexample where necessity could be called in aid but
consumers may want to know how much the personhow it would work.
is being paid for that job and whether they are
undercutting labour that is being employed by UK
companies, so is that an unfair advantage. Of course,Q153 Lord Walpole: This is a case which in fact we
my argument would be that there will always bepicked up when we were doing the previous report on
competitive diVerences but we are talking aboutthe directive. If you are a hairdresser in Germany you
wages that are perhaps below poverty wages, whichare expected to be of a certain standard. If you are a
is why it is important to emphasise—and we havehairdresser in this country—well, the Chairman has

had his hair cut recently and he has discovered a wide emphasised that to trade unions—that the minimum
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to have to do that. It was to stop having morewage will apply to anyone coming in to work for a
restrictive authorisation schemes. I rather have theprovider from another country (Estonia and Latvia
feeling that too much has been made of this issuebeing used frequently) into the UK. I also want to
about whether it is completion or access. From myknow as a consumer that if that electrician does not
perspective I think you can have access to all thewire my house properly and it burns down and my
information you need and you may even be able, if weneighbour’s house burns down what legal rights I
are creative and innovative, to complete a lot of thosehave. I do not want to have to go to court in Warsaw
requirements in terms of form-filling and depositingor Berlin. These are issues of consumer confidence.
registration on-line, so I do not really see where theseThe consumer has to know that this service, in terms
wildly diVering costs have come from and why weof being accessed from any EU country being based
have to see this as an issue in terms of access orhere, is a service that they have the confidence to use
completion. I think you should be able to do both.because otherwise the Services Directive will not
You should be able to access all the information youwork. Particularly in the case of the more
need to set up a business and you should be able toprotectionist countries they will look for reasons why
complete that. The question is, do you need anot to use other providers and we have to be able to
massively funded oYce to be able to do that? We havegive them the guarantees that they are going to get a
certainly tried to give the Member States some ideashigh quality, good service and one that can compete
around how the single point of contact should work.in any way fairly or at a quality level on a par with
I have to say that they have not accepted a lot of ourservice providers in their own country.
views in the current debate and the Commission has
made it very clear to us that the Member States

Q154 Chairman: I will not pursue that because of themselves reserve the right to determine how those
the time. single points of contact would be set up. We accept
Miss McCarthy: Can I just say that it is not just that because it may be in the case of the UK that we
Article 16. Do not forget that in Article 14, which is decide to put that into the DTI and that there would
very long; I think there are six, seven or eight be a hot line or web information available. I think
paragraphs, we have laid down a list of prohibited there needs to be a discussion, and I have said this to
requirements which very clearly state to the Member both the Commission and the Austrian Presidency,
States which requirements they are not allowed to about how you have a common approach in this area
impose because we would see them as discriminatory. to make sure that businesses have a similar standard
We have tried to build in as many safeguards as we of information when they go to individual Member
can. One of those issues, to give an example again, is States. We have set up a Rolls-Royce service in the
having an establishment in one Member State. That UK to make sure that businesses have all the
means that as a UK business they cannot stop me information they need to be able to get up and
providing a service in Italy by saying, “You also have running, whereas if someone goes to Poland or
to have three or four businesses in other EU Member Germany they find that they are back to the similar
States”. That would be entirely discriminatory. We problems they had before where they cannot access

the right information to make the registration or lookhave set out some of those issues in terms of whether
at the public requirements that they have to fulfil, andthey should have to have an oYce base or an
that therefore again they are disadvantaged orinfrastructure there. We think that that is not
discriminated against. I just think that one should notnecessary and it is particularly not necessary in a
make too much out of this issue in the sense that weworld with the internet where we are seeing service
should apply the principle that it should be asprovision already happening across the internet
aVordable and as cheap as possible. We should notwithout having to have a legislative framework for it.
make it into a massive administrative task.
Nonetheless, it has to function and my point to the

Q155 Lord Walpole: Do you envisage Member Member States was to say, “Put your heads together
States providing single points of information or and think about creative ways to do this”. We also
single points of completion in respect of points of have Euro Information points in Member States that
contact for firms from other Member States, and we have set up recently. Rather than the job just
which in your view would be more appropriate? being to provide information on the EU or on how
Miss McCarthy: I was quite bemused when this whole legislation works or what are your rights, there is no
debate came up and I do not really understand where reason why you could not put one of these points of
it came from in the first place. What is the objective contact on a Euro Information site where businesses
of a single point of contact, which was the original could go round and say, “What do I have to do in this
proposal? It is in a sense to speed up authorisation country to set up a business?”.
and reduce costs and allow businesses to have access
to information and, if you like, complete any Q156 Lord Walpole: I think that is true of the larger
formalities that are required as quickly as possible. businesses. We were particularly thinking of the

problem with small businesses whose time is spentThe idea was to stop multiple visits to Member States
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Miss McCarthy: No, I have been briefed. I have beenmanaging the business and running it rather than
briefed on it in terms of the better regulationhaving to find out lots of information from lots of
standards. I think it is a bit of a misunderstanding.diVerent places.
Forgive me, those of you who are lawyers, but I haveMiss McCarthy: That is why there should be a single
spent 10 years on the Legal AVairs Committee and Ipoint of contact that brings together all that
sometimes feel that lawyers spend their time findinginformation for a business to be able to have that
problems that perhaps do not exist. Nonetheless, ofeasily. I would also argue that a lot of small
course, we have to be careful of not encounteringbusinesses do not have the time to go and have face-
problems when we set up a system that does run intoto-face meetings with people because they are busy
a serious issue of administrative burden and cost, butrunning a business, so why can they not access all that
what we need to do is get the experts to sit togetherinformation on the internet, do a lot of the form-
and find a way to set this up so that it is not anfilling they need to do in advance and then have that
administrative burden on the state, because thatsigned oV? We have a very interesting development
clearly is not the objective, and also that it isthat we have pushed very hard in the EU, which is
aVordable and easy for businesses to access. I havethis new system called “SOLVIT”. We have SOLVIT
now received the document that was drawn up fromoYces right across the EU which are there to solve the
the DTI looking at what the problems were in thisproblems where there can sometimes be
area. I am making my way through that but I am notmisadministration of legislation or failure to
sure whether it is a problem of anticipation or otherimplement legislation. That business goes to the
potential problem, and obviously we have to haveSOLVIT oYce in a Member State and says, “I have
the rules.a problem here. I have not been able to get my—”. I

had an example of a dentist who was not able to
practise elsewhere. The SOLVIT oYce told him what Q158 Lord Swinfen: Miss McCarthy, what do you
his rights were, what the legislation was, what think is the likely timetable for implementing the
information he needed and they also informed the directive?
Commission that the Member State was in breach of Miss McCarthy: First of all, of course, we have to see
the legislation that they had implemented. There are if the Austrian Presidency can take this through. We
lots of possibilities around how we can make life have left a gap in our committee for 29 and 30 May
easier for SMEs. I have also proposed to members of because they were of the opinion that they may be
our committee that we may want to look at this issue able to get a political agreement then but I think that
within the committee to see how we are going to set is unlikely. I think it is optimistic. I think the best
up these single points of contact to ensure that chance we have is to try and get an agreement in the
businesses have easy and rapid access and a common June Competitive Council meeting. We have had a
system across the EU where, as I said, you do not feel meeting with the Finnish Presidency who are also

preparing for whether it slides into the first month orthat one Member State is not providing the kind of
two of their Presidency. Obviously, the first issue isservice we would like to see and another Member
that we have to get a political agreement. It will haveState is providing a good service. There needs to be
to come back to the Parliament for us to ratify that.some quality standard of service given to businesses
There is a will, I think, in the Parliament to try andwho want to set up in another Member State. Again,
reach a second reading deal on this provided that theI think the problem we have here is that the Member
Parliament has the view that it is a directive that weStates reserve their right to determine where they will
could accept and how much of the Parliament’sset it up, so in the case of Germany they might argue
amendments are reflected in that. At the moment, ofthat they will have federal oYces or they may just
course, there is a substantial element of Parliament’shave one national oYce in Berlin. As I said, I think
amendments in there, and I think that thethere needs to be some more thinking done in this
Commission and the Council are trying to respectarea and we need to use all the electronic information
Parliament’s wishes in this area but obviously we arepossibilities that we have to make life easier for
seeking to get more clarification, particularly aroundbusinesses.
the technical and legal amendments. All things being
equal, we probably would be looking to sign it oV in
September or October. The Parliament’s

Q157 Chairman: Before we move on to the final amendments provided for a three-year transposition
theme of implementation, on the single point of period but the revised Commission text establishes
contact has the UK Government, through the DTI the shorter period of transposition of two years. Of
presumably, briefed or discussed with you their course, also you will have noticed that the single
specific concern about the single point of contact and point of contact has a longer transposition period in
information rather than completion? I think you said the Commission’s text. My view, and I have said this

also to ministers at the oYces, “You should have theyou were a bit puzzled by that.
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is going to take them much longer to implement itsingle point of contact up and running in advance of
and we then do not see any results before 2010 orthe transposition so that businesses get advance
2015.notice of access and what they need to do when the

directive comes into force”. Obviously, this is a
question of how much time we need to set up a single

Q159 Lord Swinfen: Thank you for that answer. Ipoint of contact and that comes back to your point:
think within it you have answered the next questionwhat will be the job of the single point of contact? If
that I was going to ask on how you envisage theit is a relatively easy job to do and if we can do that
movement towards implementation beingfrom a UK perspective in bringing together already
monitored, so we will leave that. What recourse willexisting information in the DTI then it may not take
aggrieved or discouraged businesses have if they findus very long to do that. In some other Member States
that implementation has not taken place and they areit may be a brand new issue and it may well take them
unable to set up on a temporary basis in anotherthree years to do that, but, as I said, the Services
state?Directive itself comes into place in two years’ time.
Miss McCarthy: I think I did try to answer that whenAlso, we have a longer period, of course, to give
I talked about the implementation process goingMember States time to get electronic means of access
forward. As I said before, the reason why I think thisup and running. The Services Directive will also be
is an improvement is that it is much easier to monitoraccompanied by additional harmonisation measures
and give businesses remedies when the Freedom to

which are already envisaged in the revised text and, Provide Services is not working in other Member
of course, the Commission has to assess whether any States if you have a piece of legislation. With the
additional measures are needed and whether Article treaty obligation that is not working at the moment.
2 on the scope and Article 16 (which is now 21) We know that Member States are not compliant with
Freedom to Provide Services, would require any that and there is a lot of discrimination and
more amendment once the directive came into force. businesses are being prevented from getting a
There is still some work to be done in this area but we foothold in the area of services. The issue is that they
want to make sure that the provisions of the would then have taken their case to the European
Commission would guarantee proper monitoring of Court of Justice; that is why we have got some ECJ
its implementation and impact on the Member States case law which has actually interpreted the treaty. We
and that we do end up with a situation where service will now have a piece of legislation. The first point is
providers who are complaining to the Commission that they do not have to complain to the Commission
and asking for investigation will be able to go to on that, although from our perspective it would be
national courts to apply the conditions of the useful for us to gather any complaints via the
directive and, of course, we need to make sure that Commission so that we can identify where there may
Member States which are not in compliance with the be potential problems in implementation, but they
obligations of the directive will also then be taken for can actually complain before a national court to
infringement proceedings before the ECJ for failure apply the conditions of the directive as they would be
to implement. In a sense we have to get it right to applied to a service provider in the Member State
make sure that all this is in place but we are talking where the business has sought to set up. Of course, if
about two or three years down the line. What I do not we were to find that a Member State were then not in
want to see is that Member States then argue that it compliance with the directive the Commission would
takes them a much longer time to get these single take them for infringement proceedings before the
points of contact up and running and that therefore European Court of Justice. I have to say that, having
that would give them, if you like, the potential to say, just completed a report myself on better regulation in
“We need an extra two or three years” and then we the internal market, we have argued for fast-track
end up with another 10 years before we see this procedures for the European Court of Justice for
directive having any impact at all or businesses cases other than lengthy ones. We have argued for
having any access to other markets. That is stronger sanctions for Member States that are not
something that I am concerned about and would complying. All of this, of course, has been reflected in
want to watch. If I look at the Public Procurement terms of the Commission’s response to our better
Directive provisions, which we are now scrutinising regulation proposals and requests. There are now
in terms of implementation and transposition, and I better routes for businesses and, as I said to you
think they were introduced in 1999, there are still before, I hope that they will use the solvers’ oYces,
some Member States who have not implemented. for which I really have an extremely high regard
These are issues that are fundamentally important in because I have had businesses come to me and I have
terms of foot-dragging on this issue and making sure passed them on to the solvers’ oYces and they have
that we do not allow some Member States to use any found a resolution to the problem. Not only have
complexity around the legislation (which again is they found a resolution, but they have also informed

the Commission that a Member State was not inwhy we need good, clear legislation) to argue that it
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wanted to look at using new technology, such ascompliance. They contacted the local authority in
one case, in Germany, and told them that they were electronic pro-forma registration, and also we

wanted to ensure that there was not this principle ofviolating a piece of European law and the local
authority fixed it. We need to use all the armoury of what we call passive authorisation. There are some

issues around that because these potentially could beweapons that we have at our disposal and there is no
reason why small businesses cannot go to a solvers’ major stumbling blocks for businesses if they cannot

get access to information or they cannot get supportoYce, let us say in France or Germany, and say, “I
am trying to set up a business here. We have the and assistance from other Member States in trying to

set up a business. It is certainly worth pursuing thatServices Directive. This regional authority [or local
authority or Member State] is not allowing me to set angle.
up a business”, and the solvers’ system will pick that
up very quickly. It will tell them what their rights are, Q161 Chairman: Thank you very much. You have

been very kind to give us your time, Miss McCartney.it will inform the Member State that they are not
implementing the directive and, of course, this will go Miss McCarthy: I think it is very important because I

think you are doing a great job. As I have said before,back into the system that we have of monitoring in
terms of seeing where the problems are and I think we I think to the disappointment of my colleagues from

Westminster and their parliamentary committees, Iwill very quickly read out the Member States that are
not complying with legislation as per the letter on think your scrutiny is vastly superior to theirs. That

is why I like to help you with these things.which they signed it oV, mainly that we want to see a
single market in services.

Q162 Chairman: We all have diVerent constraints
but, if I may continue this mutual back-patting,Q160 Chairman: That is really helpful. Miss

McCarthy, before we finish is there anything you everyone tells me you are doing a marvellous job as
the Chairman of your committee, so congratulationsthink we have not touched upon that is really quite

important in reflecting upon the directive as it on that and we look forward to continuing working
with you.currently stands, amended in its latest version by the

Commission? Miss McCarthy: Thank you very much. It is not very
easy, as my good friend and colleague, myMiss McCarthy: Maybe it is worth pursuing this

issue, particularly since it has been raised as a predecessor, Mr Whitehead said, it is not easy to be a
British Chairman on the Internal Marketpotential problem or indeed a misunderstanding:

what is the role of a single point of contact? I think we Committee.
Chairman: Thanks again, Miss McCarthy. We lookhad some good ideas in the Parliament on this

because we certainly want to see it work well. We forward to talking to you again before too long.
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Examination of Witnesses

Witnesses: Mr Oliver W Bretz, Partner and Mr John Osborne, Partner, European Competition and
Regulation, Clifford Chance, examined.

Q163 Chairman: Good afternoon, Mr Bretz and European Court. Now that primary law is supreme,
which means it eVectively prevails over anyMr Osborne. Welcome back, if I may say. Thank

you, again, for meeting with us to discuss the now secondary legislation which is implemented
pursuant to the Treaty. In as far as you have asecond version of the draft directive on services. The

advice you gave us on the first occasion was country of origin principle which is enshrined in
primary European Community law, there is nothingextremely helpful and the Committee is grateful to

you for sparing your time this afternoon. We a directive can do to remove that country of origin
principle. One other point I want to make before weconfusingly sent you two lots of questions and when

we ask them we are going to move between the two. start is that there is a principle in European
Community law which is that any secondaryI know you will be quick enough on your feet to

spot where we are going and, of course, there may legislation has to be interpreted in conformity with
the principles of the Treaty. In as far as thewell be supplementaries which go beyond that. As

always, if at the end of our discussions you feel that European Court of Justice has to interpret the terms
of this draft directive they will do so in conformitywe have not covered points that you think are quite

important for the House and the wider public to with the primary sources of European Community
law and the prior case law of the court. That is allcome to a view on these matters, perhaps you will

draw them to our attention. Would it be agreeable I would say as an opening statement.
Chairman: That is extraordinarily helpful andif we go straight into the questions?

Mr Bretz: My Lord Chairman, I just wondered if exactly the starting point I think you will find we
will be pursuing. It lies at the heart of what are theit might be useful, seeing that last time we gave a

very short introduction to the country of origin key elements of our inquiry. If we may, we will start
the ball rolling but we will try to keep refining thisprinciple, to just recap and then perhaps concentrate

on how the situation looks diVerent today from the issue in our supplementaries. Lord Geddes.
situation we faced last time.

Q165 Lord Geddes: It is indeed very nice to see you
back. An advantage of your opening statement isQ164 Chairman: Fair enough.
you have shot some of our initial questions firmlyMr Bretz: I will be very brief on this point. Last
in the foot, which must be a good thing because ittime we said that the country of origin principle in
shortens everything up. Can I ask a supplementaryrelation to services was already enshrined in the case
to what you have just said, Mr Bretz. Would we belaw of the European Court. At the time we were
right in thinking that the freedom to providefaced with a draft directive which specifically
services, which, if you like, is the new key part ofincluded a country of origin principle. The evidence
the revised directive, vis-à-vis the country of originthat we gave in summary was that the principle
principle, is now going to be, to an extent, a conflictembodied in the draft directive was not new, it was
with case law?something else well known, it was something that

the Court had explained in previous case law. We Mr Bretz: My Lord Chairman, I would answer that
question with a resounding no. My view is that thenow have a draft directive which no longer

specifically includes a country of origin principle. I freedom to provide services eVectively states what
the fundamental freedom is, namely that a Memberam sure one of the questions that you will want to

ask in due course is what is the eVect of that? We State shall ensure free access and free exercise. At
the end of the day it is up to the Court to interpretthought it might just be very useful to set out, very

briefly, the relationship between the Treaty and the what that means and in doing that the Court would
have regard to the established case law underdraft directive. In European Community law you

have primary sources of Community law, and that sources of Community law. It is really just a more
specific statement of the obligations of the Memberis essentially the Treaty as interpreted by the
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still be able to justify on that wider set rather thanStates in allowing service providers to provide
services and allowing recipients of those services to narrower sets of four set out in Article 16.
receive those services.

Q167 Lord Haskel: When we discussed this with
you previously there were lots of discussions aboutQ166 Lord Geddes: Specifically, can I ask, for a

business that wants to put its toe in the water, wants qualifications. If you remember we talked about
hairdressers in Germany having to be qualifiedto go in on a temporary basis, again coming back

to what the previous directive said relative to this before they could cut your hair whereas they did not
have to be qualified here. The whole purpose of theone, what do you think are the changes now for

such a business wanting to go in on a temporary country of origin principle was to get over this. We
do not have the country of origin principle any morebasis?
but we do have the previous case law which youMr Bretz: Prior to this draft there was a specific
have just told us about. Where do we stand on thesestatement in the draft directive that you could access
trade qualifications because it seems to me thatanother Member State on the basis of the regulation
although the Directive says that there should be theof your home country Member State. That was the
freedom to provide services, each of the 24 Memberbasic substance of the country of origin principle.
States will have its own trade rules, where do theyThat specific statement is no longer there, it is now
stand in law?replaced by the language that talks about free access

and free exercise. When you look at the context of Mr Bretz: My Lord Chairman, last time we spoke
about professional qualifications on the one handArticle 16 what you see is that actually you have a

very limited list of provisions which would allow a and the country of origin principle on the other
hand. One of the key diVerences between then andMember State to restrict that free access and free

exercise. today is that we now have a directive on the
recognition of professional qualifications, which isMr Osborne: That limited list is actually quite
Directive 36 of 2005. The very interesting pointinteresting because the language of Article 16 comes
about that directive is that it contains a minifrom the European Parliament amendments. That
country of origin principle in relation tolimited list says essentially the host Member State
professional qualifications and with your kindcan only restrict a foreign service provider where
permission I could spend two minutes explainingany national restrictions can be justified on the basis
how that works. Article 5 of that Directive basicallyof public health, public security, protection of the
has the title “The Principle of the Free Provision ofenvironment, et cetera. To that we must add
Services”. In a nutshell what it says is that if youconsumer protection because that is already covered
are regulated in your home Member State and youby Article 3(2). What that is saying is that a host
are providing services on a temporary basis in theMember State can justify restrictions on those very
host Member State and you are doing so under yourlimited grounds. The case law of the Court under
home title—and that is an important point—on aArticle 49 is that restrictions can be imposed for a
temporary basis then the country of origin principlewider range of services, the so-called overriding
will apply. In addition it says, also, that if you aregrounds of the public interest, which include a
not regulated in your home Member State and youwhole range of things. What is interesting is that the
are provided with services on a temporary basis inEuropean Parliament came up with this more
the host Member State, and you have providedrestricted list of justifications for host Member
those services for two out of the last 10 years in yourStates for restricting the operations of overseas
home Member State, then you can also do so underservice providers but, in fact, I think that narrow
your home title and you can basically do so on thelist would be expanded by the Court to cover all the
basis of a country of origin principle. We promisedwider grounds of the public interest which the Court
last time that we would not talk about constructionhas now recognised over the last 20 years. I think if
workers again, so I will choose a diVerent example.you go to recital 20 of the Directive you will find a
What we found was a very interesting German caselong list in the recital of all these public interest
on farriers. This is a very interesting question.grounds, and new ones keep on being developed. It
Assuming for a moment that a German racehorseis recital 20(a). You have got social protection of
comes over to a race in the UK and the Germanworkers, preservation of the financial balance of the
racehorse comes with its own farrier, that farrier willsocial security system, prevention of unfair
be able to provide those services on a temporarycompetition, et cetera. The other day in the Watts
basis in the UK under the title of the home Membercase, which the European Court decided on Tuesday
State despite the fact that the shoeing of a horselast week, you had the management, et cetera, of the

NHS and the hospital planning system. There is without being a member of the worshipful company
is actually a criminal oVence in the UK. Here youquite a wide range of overriding public interest

grounds and I believe host Member States would have someone who can come over to the UK and
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regulation of an industry being able to point to theprovide a service which it would be criminal for him
to provide without being a member of the simple wording in a recent directive.
worshipful company. That is the basic point, you
have a country of origin principle that operates Q170 Lord Swinfen: Mr Bretz, you said that a firm
within this directive. could provide temporary service in another Member

State under the title upon which it operates in its
home state. The word “title” is an interesting one.Q168 Lord Roper: Could I clarify one point. This
Are you talking about his professional qualification?is a separate directive on professional services. Are
You mentioned a farrier, if it was a firm of farriersthe professions listed in that directive and are
would they have to operate under the same firm’sfarriers referred to as such?
name? Are you talking about the firm’s name or theMr Bretz: There is a long schedule of professions
professional qualification under which they arein the back of the directive. The interesting thing is
operating?farriers, as far as we can find, are not specifically
Mr Bretz: That is a very interesting question, mylisted and the German court said “Never mind” but
Lord Chairman. We are talking about aArticle 5, the country of origin principle, is of
professional qualification under which the service isgeneral application.
provided. Now that is the professional qualificationMr Osborne: Under the English Act dealing with
of the individual concerned. In the German casefarriers it assumes the Service Qualifications
there was an interesting comment which was thatDirective applies because a previous version is
the person concerned, who was registered in France,recommended in the draft. The actual annex is
used a German title on the side of his van. What heprobably about a quarter of an inch thick so they
could have done, of course, was instead of using thecover a very wide range of occupations, all of the
title, he could have used a description, namely “Iengineering, mining occupations, there is a vast
shoe horses” instead of calling himself a farrier inrange of occupations.
German. There is this distinction between the
provision of a service and using a recognised title.Q169 Lord Geddes: On this whole question of the
In the UK it is slightly diVerent because what wecountry of origin principle, qualifications, et cetera,
regulate in the UK is the actual act of shoeingcan I ask are you happy with the revised directive
horses. There is a register which is maintained byfrom a legal point of view, or any other for that
the Worshipful Company of Farriers and eVectivelymatter but assuming as lawyers you will approach
you have to have some qualifications to get on toit from a legal point of view? Are there any changes
that register. It depends on whether this is aif you were able that you would like to make to the
regulated activity or a regulated title.revised directive?
Chairman: A division has been called so I willMr Osborne: The diYculty with directives like this is
adjourn the Committee.you are legislating at a dreadfully high level because

you cannot get down into the real detail. Looking
The Committee suspended from 4.42 pm to 4.48 pmat legislation at that level, we think that it does a

reasonable job. We think that, in eVect, it allows for for a division in the House.
the country of origin principle to apply. It has a

Chairman: The Committee is sitting again. I haveclear statement in there that host Member States
some supplementary questions, but Lord Roper hasshould provide access to the foreign service provider
a question.to come and exercise that activity in their country.

What it lacks is what it had from a previous version
of the Directive in that there was a clear Q171 Lord Roper: Could you sum up what we have

heard from you so far and in particular what youacknowledgement that the Member State
responsible for the regulation of the service provider referred to about the other directive, that eVectively

the change has been moved from an explicit countrywas the home Member State and, therefore, there
was that responsibility. In so far as you find service of origin principle to an implicit country of origin

principle? Is that a fair summary?providers going cross-border and encountering
diVerent restrictions of diVerent types in diVerent Mr Bretz: My Lord Chairman, I would not use the

word “implicit” because the country of originsectors, it might have been slightly better if they too
could have appointed wording in the Directive principle has always been enshrined in Community

law. The Directive no longer contains an explicitsaying that the sole country responsible for
regulation of me was my home Member State. The country of origin principle but the country of origin

principle simply has not changed; it has always beencase law eVectively achieves exactly the same but
there would have been that advantage in dealing there, it will always be there, there is nothing that

you can do by way of delegated legislation towith authorities, whether at central level
government or people responsible for enforcing change that.
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interest grounds by virtue of the case law of theQ172 Chairman: Can I pursue that because you
court. So we do not think that in sum anything hasrightly said in your initial remarks that this goes to
actually really changed. In fact one of the dangersthe heart of the major part of this assessment of the
coming out of all of this debate is that so much hasrevised draft Directive? Can I try a position on you
been made of the original wording and of the changeand see how you react to this? Some proposed
which the European Parliament has actually securedchanges might put the matter thus—and I would
that people may think that one has moved a longlike your comment on it—that the freedom to
way, when we do not think that that is, as a matterprovide services is confirmed but the basis of that
of law, the case. Therefore, that may mean thatfreedom to provide services has changed from the
some people who might have been wishing tocountry of origin principle to operating on host
provide services cross border may feel that theycountry basis, but in the host country such
would be subject to greater inhibitions in the futurerestrictions that that might impose are narrowly
in actually trying to do that, which is an unfortunatecircumscribed in the Directive; that those people
outcome of that fairly intense debate which has beenwho would say that this is a change, but nevertheless
taking place.still an acceptable change, might argue that the
Mr Bretz: My Lord Chairman, if I may for afundamental changes are from a home country
moment come back to the farriers? The Farriersprinciple to host country principle, but that the
Registration Act 1975 states very specifically whatDirective, as the draft seeks to ensure, that
the objective of the Act is, namely to prevent andrestrictions that the host country approach might
avoid suVering by, and cruelty to horses arisingimpose on the underlying freedom to provide
from the shoeing of horses by unskilled persons.services has to be fairly narrowly circumscribed and
Under the old draft and under the new draft that isit has to abide by certain rules of the game, such
a perfectly legitimate interest to pursue.as non-discrimination and so on. What is your view

about that presentation of the position? Then I will
come back with a supplementary depending on Q173 Chairman: So that the farriers now replace
your answer? our German hairdresser. In the case of the farriers—
Mr Bretz: What we are facing at the moment, my and I want to come back to the fundamental point
Lord Chairman, is that we have 25 Member States in a moment—the German farrier, who happens to
all of whom have diVerent national regulations. An be at Newmarket shoeing a German horse, by
assertion that we have moved to a system of host chance or otherwise, by a business opportunity,
country regulation would mean that you would be could oVer his or her services to racehorses or
subject to every single type of national regulation. general horses—not necessarily racehorses—while
My view is that that assertion is not correct because he happens to be in the country. He can say, “I am
every single type of national regulation would be in Newmarket for the week, if anybody wants to
subject to the principles set out in Article 16, come I will shoe the horses for them”.
specifically, and perhaps more generally the Mr Osborne: Yes, and he should, if he has time, send
established case law of the European Court. I think an advance notice of declaration to the worshipful

company. He would be entitled to have anwhat we have moved to is a position where there is
automatic temporary membership of a worshipfulno clear statement in the Directive that you could
company, which, if he got that, would mean that herely on your regulation of your Member State of
would no longer be committing a criminal oVence.origin when moving to your host Member State, but
The worshipful company would seek to charge himthere is also equally no statement anywhere—and
a fee of £57.50 but of course he would not be obligedthere could not be a statement—that you are subject
to pay that fee because of the exercise of his freedomto all the regulations of the host Member State. So
of movement rights. So it is actually not that strangeI think the position that you have outlined would
a situation in the sense that if you have Andre Fabreclearly overstate the position as set out in Article 16
bringing racehorses from France or an equivalentand in the prior case law of the European Court.
German trainer coming to Royal Ascot, et cetera,Mr Osborne: I would agree. I think that under the
they quite often bring their farrier with them, andold wording probably too much emphasis was
they are quite happy to provide those services.actually placed on the fact that the home Member

State would be the sole regulator, because just as at
the moment under the latest version the only basis Q174 Chairman: That example you give does fill me
upon which restrictions can be imposed is limited to with concern, I have to say. So as a general
four grounds—and that is explained, but I think proposition that means that a small business from
that that would not upheld by the court—equally this country who wanted to do business in another
under the old system you would still have areas country, of 24 Member States, it could turn up and
where you would find that the host country would find that, yes, it could provide services, but it would

be well advised to find out all kinds of informationbe able to impose certain restrictions on public
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farrier because it will become the hairdresser of thisthat would diVer across 24 Member States, what the
rules and regulations were, that they might not inquiry!—that if you want to do business in a
actually have to meet but they are not sure about it Member State on a temporary basis—and the
before they sought to buy the services. I have to say temporary might be that now and again that is
that that is rather diVerent to saying country of where you oVer your service, that is the nature of
origin principle, if you meet your requirements you the service business, you provide it twice a year,
can turn up and provide services. You are saying, if three times a year, two or three times in a diVerent
I am right, that the tenor of this Directive is that Member State and so on, so it might be a regular
you are well advised to find out the rules of the game business but infrequent and occasional, and so on—
from each of the 24 countries you might stray into first of all, under Article 16 any requirement on
because you may find that there is something you them must not be discriminatory. In other words,
have to abide by. Is that what you are saying? something cannot be required of a German farrier
Mr Osborne: I think we are saying that in principle in this country that would not be required of a
you can go cross border. At the end of the day the British farrier in this country. Fine. So you can still
provision of services is a temporary occasional have a restriction as long as it is non-discriminatory.
activity; it typically would either be on very odd So on the face of it 16(1)(a) is not a great safeguard
occasions or it might be that you are dipping your except that it stops blatant discrimination but you
toe in the water to see if there is a business still, as the incoming business, have to understand
opportunity there which you could develop and in what are the rules for 24 Member States. You
future you might do it on a greater basis and cannot be discriminated against but you have to find
actually become established. If you look at out a lot of information. So (1)(a) on the face of it
something like the Qualifications Directive, people stops discrimination but it does not make it any
who are advised on that can be told, “If you have easier, it is still a tough job to find out the rules of
this qualification you can eVectively go cross border 24 countries. (1)(b) says that it must be necessary
and provide services if you have been carrying out but necessary can include public policy. If you think
this activity, let us say for two years in the past 10 of Germany, this is a matter of public policy and
years, or if you have a relevant professional here are the rules of this particular German state,
qualification.” So you can go ahead and do that. So and they may not be your rules but this is public
a qualified English farrier can actually do the same policy—no cruelty to horses and so on. So public
when he goes to Germany with a horse that is riding policy appears to be fairly broad. Proportion—
in one of the German classics because there is that again, the farrier, for example, people say it is
basic principle there, and that does not need too entirely proportionate that restrictions should
much to understand. But there will be under both require you to be qualified, and so on. So on the face
the old version and the new version, when you go of it how does (1)(a), (b) and (c) give any comfort to
cross border, particular federal or local rules or a business facing 24 diVerent markets that they have
professional rules which may impact upon you. not, still, to safeguard themselves, to find out a lot
Unfortunately, given the thousands of diVerent of information about the rules of the game in each
service occupations and the fact that we have 25 Member State?
Member States there will be a number of those that Mr Bretz: My Lord Chairman, I would agree with
people will come across. your statement. Obviously each of those points has

to be read in the light of the case law of the
Q175 Lord Walpole: Chairman, can I get this European Court. You took the example of public
absolutely clear? If a farrier from Germany comes policy and there is really a very narrow
over and only deals with German horses presumably interpretation of the concept of public policy in the
he is not relevant, or is he relevant? case law of the European court. So, for example, if
Mr Osborne: Yes, he is. your objective is animal welfare, and that is a public

policy objective, that is your public policy objective
Q176 Lord Walpole: He is still relevant because he and animal welfare has been defined by the court in
is shoeing a horse in this country? quite a narrow sense, so it is on the Member State
Mr Osborne: It is not the nationality of the horse, concerned to basically discharge the burden of
my Lord, it is the fact he carries out an operation proof. I think that is an important point. When you
in this country! come to the question which goes to this issue of
Lord Walpole: The operation in this country, right. deregulation across Member States there are so

many diVerent restrictions. On the way here we
discussed the situation in France where if you comeQ177 Chairman: I want to finish oV my line of
over to France as a British qualified ski instructorquestioning. In Article 16 it appears to say—and
you cannot use the priority access to the ski lift atthen so much depends upon its interpretation, and

I would like to think of a diVerent example than a the front, which is reserved to French ski schools.
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have eVectively been told that you have to meet thisIf this is a rule which is imposed by the municipality
that owns the ski lift you could immediately see how particular requirement. The obvious solution at that

point is to go back to the European Commissionthat particular rule would be discriminatory because
a British qualified ski instructor would spend 20 and say, “I have just been told X by the point of

single contact, is that right?” But that is really yourminutes teaching and the rest of the hour he would
basically spend queuing, whereas his French only remedy at that point. So the point of single

contact is only there to help you establish what thecounterpart could spend 10 minutes queuing and the
rest of the time teaching. So you will never rules are as opposed to changing the rules.
deregulate all of those rules; you have to have these
basic principles, they are subject to these criteria,

Q179 Lord Roper: Could I ask two supplementarythey are also subject to proportionality, and the
questions to that? First of all, supposing that youpoint is that if such a restriction is imposed and it
were this German farrier and you came to the UKcannot be justified then eVectively it falls away as a
and asked the point of contact what would be thematter of European Community law.
position, the point of contact would have to haveMr Osborne: I would say there, my Lord, that public
under “farrier” the fact that you ought to write topolicy is very narrowly construed. Each of those
the worshipful company and pay them your £57,four grounds there are very narrowly construed, and
would they? If so, given that you said this annex ofthe reason why we have this other concept of
the number of professions was about a quarter inchoverriding reasons of public interest is because they
thick—and you have it here—the work that woulddo not come under the rubric of the public policy.
have to be done in order to collect the comparableSo if you look at recital 20(a) and the long list of
information under each of those professions beforethose public interest reasons the reason they have
the point of contact could become operationalbeen separately defined like that is because they do
seems to be rather substantial. Is that so?not fall within the rubric of public policy. So public
Mr Osborne: We would agree, my Lord, that thepolicy, public health, public security and protection
point of single contact is a very good concept, butof the environment are very narrowly construed.
when you are dealing with services there are literallyYou cannot include any economic reason. So that
thousands of diVerent services which are provided.does not oVer much scope for a Member State in
In a country like the UK many of them are actuallyterms of justifying a particular restriction because
not regulated. It is very easy for the legal professionyou will not get that many nowadays directly
with architects, surveyors and engineers—we can alldiscriminatory provisions on the basis of
identify the relevant body there—but when you getnationality, and you get very few of those which
down to all the diVerent things, whether it is farrier,could actually be justified on the basis of public
hairdressing, a whole range of diVerent occupations,policy, public health and public security.
many lawyers would not have the foggiest idea of
whether those professions or occupations had any
degree of regulation, let alone what they are. TheQ178 Lord Haskel: The Chairman raised the

question of the small businessman who is providing thing about legal training is that we are trained how
to find the law. It seems to me that the UKa service, and according to the new document each

country has to provide a point of information or a government is assuming a fairly significant
responsibility in actually setting up these points ofpoint of contact. From what you have been telling

us there is not a simple yes or no. What is the legal single contact because it is going to have to provide
information and direct people to the relevantposition about the advice which comes from the

single point of contact? If you break the law is that authorities with information on all these diVerent
services occupations, and that seems to me to be aan excuse—“The point of contact said I could do

this”—because it is obviously not straightforward very extensive task to undertake and that has to be
replicated in 24 other Member States, and of courseand it is not very simple?
in some Member States, like Belgium, it will beMr Bretz: The role of the point of single contact is
produced in the four diVerent oYcial languages inthat it provides you with the basic information that
Belgium. There is an idea that some of these will beyou need in order to provide your service in the host
translated but of course that is some time in thecountry that you are going to. It does not provide
future. So it is quite a staggering enterprise tolegal advice; it may provide you with a step-by-step
consider, particularly when one goes on beyond theguide (whatever that is), but it would give you some
initial step of actually providing a step-by-stepvery basic information on how you can eVectively
guide, providing information, pointing people to thecomply with any national requirements. The
right body, and when one gets on to monitoring,interesting question of course is what happens if a

point of single contact tells you, “We have a very supervising and providing information on
individual service providers in diVerent occupationsonerous requirement which you have to meet”? At

that point you are in a diYcult position because you that is a diVerent ballgame.
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traditional occupation, well-defined and so on. TheseQ180 Chairman: But the single point of contact
takes on a significance in this revised draft Directive are precisely areas where SMEs in this country will
precisely because the conjointly principle has gone likely want to move in. Do those not face problems
and the principle is essentially that you have to meet here? This list of professional qualifications, does it
the requirements of the host country although those comeanywherenear tocopingwith that situation? It is
requirements must meet certain criteria, and hence all right for lawyers,accountantsandarchitectsandso
the single point of information takes on a particular on, but that is not what a lot of modern service is
a point, particularly for small businesses. I made a about, is it?
statement that may or may not be true. The single Mr Bretz: My Lord Chairman, I think that is true but
point of contact appears—and it is emphasised in the at the same time even those businesses could take
document and it has been emphasised by Ministers to comfort from Article 5 of the Directive on
us—takes on a particular significance because that is Professional Qualifications, which basically says that
the way in which small businesses wanting to do whatever the host country qualification requirement
business in 24 other Member States can get through is on a temporary basis you can provide the service,
the fog of 24 diVerent lot of regulations and so on, because if you have been providing that service for
and that spirit of the first Directive—it may be in law two of the last 10 years in your home country and you
you are saying that it is not a lot diVerent, it cannot are not regulated there, then you can go and do it. I
fundamentally limit the underlying freedom—the think that would certainly give an entrepreneur a
practical reality for small businesses has changed suYcient degree of comfort, and a suYcient degree of
from, “You can do business in your own country, comfort if there ever was a prosecution—and this is
that qualifies you, do not worry about that,” to “Be really where these cases are becoming very
careful, there are 25 other rules of the game out contentious at the point that someone was
there,” and hence the single point of contact becomes prosecuted—they could point to Article 5 of the
very important. Is that an unfair statement about the Directive on Professional Qualifications and they
new situation? could say, “Judge, surely I have a right here and the
Mr Bretz: My Lord Chairman, it appears to me that right is set out in a piece of legislation to which I can
in most cases the point of single contact would also point.” We have talked about the absence of the
be the point of first contact, so if the information that country of origin principle and the services in theyou receive from the point of single contact is either

Draft Services Directive, and you have pointed outunhelpful or very onerous we could actually face the
that the absence of the country of origin principlesituation where many small and medium sized
may make SMEs less bold, and I would state it theenterprises do not even attempt what they were going
other way, that there is nothing as specific as theto attempt. I think your statement that the absence of
country of origin principle was in the Servicesa clear country of origin principle may eVectively
Directive as drafted now, and that is a shame becauseprevent some small or medium sized enterprises from
one of the great advantages was that you had agoing cross border may well be true, and the reason
particular provision to point to and say, “Yes, youfor that is not that the rules are any diVerent, it is just
may want to prosecute me under the Farriersthe way that the rules are presented is diVerent and
Registration Act but actually I have a communitythat in itself may well have a deterrent eVect.
right, and here it is.”Mr Osborne: My Lord, I think there that the old
Chairman: That is very, very helpful.language of Article 16 might, let us say, have

encouraged an SME entrepreneur to be bolder
because he could just say, “Article 16 says I am Q182 Lord Geddes: What really worries me on that,
regulated by my home country; you, the host Member if I may—still back to the medium and smallState, cannot do anything about it.” The fact that has

enterprises—is that you, as extremely highly qualifiedgone, that you have that lack of a specific statement
lawyers, do not even know all the answers—and to anmay lead to greater timidity, to greater concern, “Let
extent you have just said that, that there are bits andus try and find out what all the local rules are,” and
pieces of which you are unaware. A large companyonce you go down that line you may end up, in certain
either has the money and/or the resources within it tooccupations at least, in finding a maze. I would also
enquire; the medium/small enterprise does not, itadd that if youcan relyon the Qualifications Directive
does not have the time and almost certainly does notthen you can rely upon Article 5 of that Directive and
have the money. So I think, with respect, what yougo ahead and provide temporary services cross
said just now, Mr Bretz, must inevitably follow thatborder, and that Directive in diVerent forms has been
this revised Directive must be a disincentive for thearound for quite a few years now.
small to medium-sized enterprises trying out their
own services. Would you agree with that?Q181 Chairman: A lot of service businesses are
Mr Osborne: I think, for the reasons which Oliverleading edge, very diYcult often to define—they are
gave, that there is that lack of a clear statement there,shifting, moving, mobile technology-based, skill-

based, knowledge-based, and they are not easily a and I think that does tend towards greater timidity
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services are provided. That is quite specific as aand reserve about actually going cross border. But
where you can come within a Qualifications directive definition and we think that that possibly goes

somewhat beyond what the case law of the Europeanthen under Article 5 you can leap cross border, and
the important thing is that if you can do that and Court says because the case law of the European

Court always talked about looking at it on a case-by-provide services on a temporary or occasional basis
then you are already providing services, you are case basis. So perhaps increased certainty as to what

establishment is, but having said all that, of course, itoperating in that jurisdiction, you are finding out
about what the other local rules might be if you want all needs to be interpreted in the light of the case law

of the European Court. So whatever it says on paperto go further than simply providing services. So I
think the Qualifications Directive is a very important what the court will make of it is a diVerent matter.

The second point—and John has already picked upright. The other point to bear in mind is that most of
the restrictions that you will tend to find operating on this—is the more limited list in Article 16, which

struck me does not correspond to the definition inwill tend to surround the older industries, the older
trades. In Germany you have the Skilled Trades Article 4(7a) of so-called overriding reasons related

to the public interest, which is a much wider list. So IRegister, where many people had to get a Master
Craftsman qualification and then they could be on think there is probably an attempt to use a diVerent

concept in Article 16 as opposed to the wider conceptthe Skilled Trades Register, and you had similar
systems in other countries. In France you have the and, again, I think that would need to be looked at in

the case law of the European Court. So coming backprotection for the ski instructors, mountain guides, et
cetera. When you get to the new white-hot to the question of additional safeguards and

additional certainty, I think that the Directive clearlytechnologies at the leading edge there is inevitably
going to be less of that. That is no great comfort but attempts to provide some additional certainty and

some additional safeguards, but those of course areyou can say that it is far less likely, as a matter of
general principle, for there to be restrictions lurking ultimately subject to the interpretation by the

European Court of Justice.around here; but you can use the Qualifications
Director and say, “I am an engineer, I have been Mr Osborne: My Lord, I would simply add that
qualified in this area, I have been working for more Article 16(2), the blacklist, is also helpful. The two
than two years in the last 10 years, and I can go cross classic examples given by the European Commission
border and provide services on a temporary basis, are that in some Member States they say that to
and then I will find out in more detail what possible provide services you actually have to be established in
local rules there might be.” that Member State, so I think that has been a rule

which some Member States operate for mountain
guides and ski instructors and boot hire. Then there

Q183 Lord Roper: Does the revised draft Directive is another rule that some Member States have that to
provide any additional safeguards for the Freedom be an estate agent—which may or may not be a
to Provide Services over and above that which exists profession—they actually require you to be an
in the European Court of Justice law, perhaps taken individual in providing that cross border—you
together with the other Directive to which you have cannot be a legal entity. So that is naturally
just referred? In other words, is there any legal benefit restrictive. So by having the blacklist which says that
for businesses from the revised draft? some of these things are clearly no noes obviously
Mr Bretz: My Lord Chairman, I think there are two does strengthen the hand of people seeking to go
points from a legal point of view that we should and cross border and hopefully will lead to Member
could make here. The first is the definition of States actually going through the restrictions which
establishment, and we have spoken at length about might exist within their territory of that character,
the concept of establishment. When we were last in and having them removed.
front of this Committee we said that you have to look
at it on a case by case basis, and someone said to me
that that is a lawyer’s answer, and I said no, it is a Q184 Lord Swinfen: Is it possible that the European

Court of Justice might, upon appeal, rule that thejudge’s answer. But that has always been the position
of the European Court, namely that you cannot have revised Directive is contrary to the freedom to

provide services under existing case law?a 16-week rule or a 40-week rule or anything like that,
you have to look at it on a case by case basis. When Mr Bretz: My Lord Chairman, I have already
you look at the definition of establishment—and introduced the concept of the interpretation
remember that establishment is always the flipside of approach that the European Court of Justice would
the services coin, when are you providing services, have to take to any delegated legislation, namely to
when are you established, whether you are providing attempt to interpret it in the light of existing case law

because the case law, of course, derives from theservices if you are not established—we look at the
definition of establishment as it stands now and it primary sources of community law, namely the

Treaty Articles. That goes very, very far and the courtrequires a degree of infrastructure from which the
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the subject of very detailed community regulationcan go a long, long way in interpreting particular
provisions, sometimes even contrary to the actual essentially based on the country of origin principle. If
meaning of what it says on paper. There may come to you take electronic communication services and
a point, however, where the court may look at a networks, that again is subject to a very extensive
provision and say, “That is simply incompatible with range of separate regulation; again, transport largely
Community law and we simply cannot interpret it in is. Port services, the Commission has been trying to
the light of Community law.” I would suggest that get a proposal for new legislation through to
such circumstance would be extremely rare. liberalise port services but that is not heading

anywhere at the moment. If I could come back to
healthcare services. Audio-visual services, we have aQ185 Lord Geddes: My Lord Chairman, when I
Television without Frontiers Directive, which againasked that question almost exactly an hour ago you
incorporates the country of origin principle. I willgave me a monosyllabic answer, “No”, when I said
come back to gambling activities. Social services werewere these two not going to be in conflict, the new
never intended to be covered really anyway; andDirective versus existing case law. You said very
private security services is still a relatively limitedclearly in reply “No”. I am not quite sure how to add
sector. If you take healthcare services, they are allthese up now.
covered by freedom of movement of services. So weMr Bretz: My Lord Chairman, I think there are two
had the Yvonne Watts case decided last Tuesday bydiVerent questions here. One is, is what it says in the
the European Court, when Miss Watts needed adraft Directive incompatible with European
double hip replacement and could not get it withinCommunity law, and I would answer that question
what she regarded as a reasonable time in the NHS,very categorically as no, it is compatible with
so she went to Abbeville in France and paid £3900Community law because eVectively what the
and had the operation there. The court there clearlyDirective tries to do is to incorporate the concepts
said in those circumstances that there is a freedom ofthat have been developed by the European Court of
movement for her to actually go to the FrenchJustice over time. If a particular provision—and we
hospital and receive hospital treatment there. Thehave talked about two, namely the definition of
debate was more about the actual reimbursement ofestablishment on the one hand and on the other hand
the cost and I think now is not to get into thosethe list of four points in Article 16—were to be
detailed rules about health services. Gamblingexamined by the court what I am saying is that it
activities again are all covered by the freedom ofwould be interpreted in the light of Community law
movement rules. We have had Ladbrokes conductingand such interpretation could be wider or narrower
a campaign for nearly 20 years in the Netherlands,depending on the circumstances of the case. But the
Belgium, France, Germany and in Sweden, and wefirst question was: is the Directive fundamentally
have had Stanley in Italy. We had the famousincompatible with European Community law? And I
Gambelli case in 2003 which said that basically thatmaintain that it is not.
the freedom of movement for services applied toLord Geddes: I think I get your diVerence.
gambling. And we had the Commission only lastChairman: Lord Fearn.
month bring formal infringement proceedings, or the
first stage of formal infringement proceedings,Q186 Lord Fearn: What do you see as the essential
against some seven Member States for failure todiVerence between an exclusion from the provisions
allow freedom of movement for services in theof the Directive and a derogation from it? Taking the
context of sports betting. So the basic rules onset of derogations and exclusions together, has a
freedom of movement apply to gambling. Thelarge portion of service activity now been excluded?
trouble is that in many Member States like, forMr Osborne: My Lord, the simple diVerence between
example, Italy, they say that a justification fora derogation and an exclusion is that exclusions
limiting freedom of movement is that gambling ismeans that that particular activity or sector is wholly
immoral or may lead to people becoming addicted tounaVected by the Directive—the Directive does not
gambling and spending too much money. On thetouch upon it. A derogation in this context means
other hand, Italy has granted a monopoly onthat a particular sector or activity is not within
lotteries, et cetera, to two organisations, and theArticle 16 of the Directive, either basic freedom of
Italian Government makes a great deal of money outmovement in terms of services, but is covered by all
of gambling. So it is very diYcult for a Member Statethe other provisions of the Directive. You then ask
on the one hand to say, “We must limit gambling,”how significant are these apparent long lists of
when on the other hand it is actually encouraging andexclusions and derogations in practice? We do not
promoting gambling where that produces profits forbelieve that they are very significant at all. They have
the public purse. So the European Court has saidgenerated a great deal of, shall we say, hot air but if
that, yes, there are a number of good grounds onyou actually look at the list, for example, of

exclusions and you take financial services, that is all which you could limit gambling but not if you are at
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other than Italy, which is why one has seen thethe same time seeking to promote and encourage
gambling. So if you want to impose systematic limits European Commission commence the first stage of

formal infringement proceedings against variouson gambling and you apply that across the board,
fine, but you cannot have your cake and eat it. So that Member States, including Italy. I think the Dutch

Government has taken a similar approach in relationwas exclusions and derogations and they are all in
Article 17, essentially, and they provide a derogation to Ladbrokes.
from Article 16. Again, if you look at those—postal
sector, electricity and gas all separately regulated and Q189 Lord Swinfen: Does that aVect Internet
no diYcult really about going cross border there. betting?
Water distribution is not something on which you Mr Osborne: Yes, and it is particularly at times of
typically go too much cross border on, and not large events like the World Cup when it becomes of
enormously significant. Waste is already subject to particular interest.
separate regulation. Postal workers we all know Mr Bretz: My Lord Chairman, I know we are short
about. Privacy—again, that was never terribly of time but I wanted to add one more thing on the
relevant. Lawyers—we are all covered by our own diVerence between exclusions and derogations.
Directive, thank you very much. We have talked Obviously the derogations are contained in Article
about professional qualifications and there is not 17, they derogate from Article 16. All the rest of the
really anything else terribly significant left. draft Directive, including the point of single contact

continues to apply to them.
Q187 Lord Fearn: In the actions that have already
been taken, have they been successful from the point Q190 Lord Walpole: I must say that you have done
of view of Europe? incredibly well but are there any other significant
Mr Osborne: In electricity and gas you are not going issues regarding the Commission’s latest draft in
to be terribly eager to go cross border because if you itself, or in so far as there is the original draft which
want to, let us say, do the minimum or become an you think merit our attention?
electricity and gas supplier of any size at all you are Mr Osborne: I think there is one point arising from the
going to require quite a significant capital base so you current draft, which I think will lead to litigation, and
are going to need, in eVect, to become established. it is a point I have touched upon before, but which I
The postal sector, we have now seen competition think is worth reminding oneself of, and that is that
coming into the UK with operations backed by the under Article 16(1) we have the very clear statement
Chairman of the Post OYce, et cetera. And in the that Member States shall enjoy free access to and free
various exclusions certainly all the sectors are exercise of services activities, and then the clear
eVectively reasonably active. So we do not honestly statement that Member States shall not restrict access
think that those provisions mean that a great deal is or the exercise of any activity except on those three
actually removed from the scope of the Directive and, principles. The critical one there is (b) which is public
most importantly, removed from the scope of the policy, public security, public health, and the
freedom of movement principle. protection of the environment, to which you should

also add consumer protection.
Q188 Lord Roper: If we take gambling, for example,
the examples you gave were companies which were Q191 Chairman: Why should we add consumer

section? It is not in Article 16(b) is it?established. Supposing that you were a bookie who
used to perform at the various racecourses in this Mr Osborne: It is not in 16(2) but that is because if you

refer to Article 3(2), my Lord, which sets out thecountry, would you be able now, because of that
prohibition under Article 16, to go across to relationship of this Directive with other Community

legislative Acts, it says specifically there thatChantilly and put up your stand?
Mr Osborne: Essentially you should be able to do so. consumers will benefit from consumer protection

rules relating to contracts granted by their ownThe case in Italy was that Stanley bookmakers were
seeking to attract Italian punters to bet on various Member State. So this drafting here—and one

reminds oneself that this is drafting proposed by thesports events and they had to use various Italian
agents to do so, but the Italian Government said that European Parliament and not by the European

Commission—is that Member States could only seekthat was a criminal oVence and brought criminal
proceedings against Stanley’s agents, and the to restrict any overseas service provider on those very

narrow grounds, and they are narrow grounds. SoGambelli case eVectively said that the net result
should be that Stanley should be able to do that. But the question is under the Treaty a Member State can

justify, or seek to justify potential restrictions on thatthe Italian Government has not relented at all and I
think recently it has actually required ISPs operating far longer list of overriding grounds of public

interest, and the list is set out in detail in recital 20. Soin Italy to refuse to allow Italian punters to bet cross
border with betting operations located anywhere else the question really is whether this narrow list in
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draft is now benefiting from a lot of that hot air thatArticle 16(1) will actually hold if challenged, or
existed at the time because a lot of the morewhether if challenged the European Court will say,
controversial propositions have been dropped and“Actually a host Member State could rely on this
the bottom line is it does not actually make a verylonger list of overriding grounds of public interest,”
big diVerence. Coming back very briefly to John’sand our judgment is that the European Court would
more limited list in Article 16, we may now have asay that a Member State could rely on that longer
bit of a two-tier Europe between those Memberlist. The reason being that when you look at the
States who know their rights because they have theTreaty and Article 49 in this case it is a balance of
experience of dealing with the European Court ofrights as between Member States and rights granted
Justice for many years and those Member Statesto entrepreneurs to actually perform services across
who do not know their rights because they may notborder, and what the Court is trying to do in
necessarily have as much experience. So we may seelooking at the cases that actually come before it is
very diVerent interpretations of Article 16 emergingto reach an appropriate balance of those rights. In
in diVerent Member States.the past it has said that whatever the Article said,

which only limited its sections to public policy,
Q193 Chairman: Can I go back to the sentencepublic security and public health, that Member
before that? You said that you think that this draftStates could justify restrictions on this longer list of
in some way strengthens—or what did you saypublic interest grounds. Therefore, I think if the
about the position of concerns about theCommission tried to hold a Member State to this
environment, labour market, health and safety?narrow list in Article 16(1) and the Member State
What does this draft Directive do—anything? Youchallenged it and it went to the Court I think the
said it gets rid of a lot of hot air. How?Court would say, “No, you the host Member State
Mr Bretz: I think what this draft has very cleverlycould justify this on this longer list.” But that would
done is through the exclusions, derogations andbe an issue which, I think if this drafting remains as
definitions tried to address or at least pay lip serviceis, will be raised at a later date and I am afraid that
to the many, many concerns that were expressedthere is nothing we can do about it.
especially by the environment around social
protections, labour laws and those sorts of things,

Q192 Chairman: Could I ask the last question? and it simply says, “Okay, we accept all those things
When we previously considered the original draft and here is a new draft, which does not mention a
there were considerable fears expressed in many country of origin principle, it specifically excludes
quarters about the phrase “race to the bottom”. labour laws, it specifically refers to private
That related to a range of concerns from international law, it does all those things.” Has it
environment through to labour market conditions, fundamentally changed anything? My belief is that
to health and safety, consumer protection and other it has not and I think that reinforces the statement
matters. Is there anything in this draft that that we made last time, which was that a lot of these
significantly changes the position to in some way things did not exist in the first place.
safeguard those concerns that we expressed at that Chairman: Could I thank you both enormously?
time? You were helpful on our first occasion and you have
Mr Bretz: My Lord Chairman, I previously said repeated that doubly so today. Thank you very
that I did not agree with the concept of race to the much indeed Mr Bretz and Mr Osborne and,
bottom. I also agree with John’s statement that through you, to CliVord Chance. We are most
there was an awful lot of hot air, I think John called grateful. I will now ask Mr Harbour to take the

chair.it, at the time, and actually indirectly the second

Examination of Witness

Witness: Mr Malcolm Harbour, Member of the European Parliament, examined.

Q194 Chairman: Good afternoon, Mr Harbour. Mr Harbour: Of course.
Chairman: At that point, you will remember, youMr Harbour: Good afternoon, my Lord.
were not sure that you would be able to give oral
evidence. So thank you very much indeed for this,

Q195 Chairman: Could I thank you for coming and we are very grateful to you. We have a series
along to see the Committee. You very kindly met of questions to ask you and there will be a number
with my clerk and me last week but I am sure you of supplementary questions to those, as you will
will completely disregard those private expect. I wonder if we could straight in and at the
conversations and assume that we start de novo. end, if we have missed anything, to give you the
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by getting a Directive approved and through theopportunity of filling in the gaps? I will repeat again
that we are always delighted to meet with Members Council on a realistic timescale, and the answer is

yes, this is going to fundamentally improve theof the European Parliament; we know well of the
important work that you have been doing, along operation and working of a single market. Not only

that, but we have preserved—and I think this iswith the Internal Market Committee and we have
had the benefit of evidence, as you know, from Ian absolutely crucial—what I think was the whole

design of this Directive in having an ambitious,McCartney last week. Lord St John.
horizontal Directive operating across a whole range
of sectors and dealing at one go with a range ofQ196 Lord St John of Bletso: Thank you, my Lord
barriers that companies were experiencing in 25Chairman. Mr Harbour, what is your view overall
Member States. I regard that—assuming I am notof the revised draft Services Directive? Do you feel
being over optimistic—as being a fundamentalthat there is a clear improvement on the previous
political achievement for the Parliament to havedraft? If it is an improvement, in what respect and
done that.if not where are its major shortcomings?

Mr Harbour: Can I first of all thank you, my Lord
Chairman, for an invitation to come again. Can I Q198 Lord St John of Bletso: You say that it has
in say by preface that your first report, on which I achieved a sensible balance and quite clearly it will
gave evidence, was very much appreciated by those be approved, but where do you see the major
of us in the European Parliament working on the shortcomings?
Directive, setting out very clearly many of the issues, Mr Harbour: I think that the shortcomings of the
and also dispelling many of the myths to which the Directive relate very much to the shortcomings of a
previous witnesses referred. I also wanted to single market as a whole in which we still have and
introduce my hardworking researcher, Miss will continue to have 25 Member States with their
Agnieszka Matuszak, who is going to find any own body of law and, in many cases, their own past
references in the many papers if I need them. She traditions—as you were talking about in some of the
has been with me throughout these last few months interesting case studies earlier—and in any piece of
of discussion. I think to some extent it depends on legislation like this one always has to make
what draft you were referring to? adjustments in order to get a compromise. So in that

respect the shortcomings of this Directive are the
Q197 Chairman: The Commission’s draft. shortcomings of an imperfect system where we still
Mr Harbour: As Charlie McCreevy said on a have a single market of 25 Member States, but that
number of occasions I think it was clear probably is always going to continue to be the case. So I think
from the time that he started the serious work in that on balance we have achieved a sensible
this Parliament that the Commission’s draft was not package. I think there are some areas where we
going to find favour with the Member States, and I might have achieved, shall we say, some rather more
prefer to talk in the practicalities of politics as to aggressive market liberalisation, but since that was
whether we have achieved a sensible balance in this never going to find acceptance in Member States I
new proposal, which I am confident now will be think this is a largely theoretical concept. I would
approved by the Member States, and I think that is much rather be discussing with you this afternoon
an important rider to put on this. The Parliament how we are going to make this work because
has had an absolutely fundamental role and an essentially this is where we are, and what is done is
unusual role in the scrutiny and amendment of this past history. So let us look forward and see how we
Directive in that the Commission has largely left it are going to implement this, and I think there are
to us, virtually, to produce a compromise text that some important points which came out from
has also substantially found favour with the previous witnesses about the issues that we do need
Member States. That has been a very unusual to pick up, and part of those will be the way in
position, I think, for parliamentarians to find which this text is explained and promoted to the
themselves in. The previous witnesses interestingly small businesses that we want to take advantage of
enough referred to some of the drafting as being it. That, I think, is the most important thing we now
Parliament’s drafting rather than the Commission’s have to address.
drafting. Whether they implied that it was not
particularly good legal drafting I was not quite sure,

Q199 Lord St John of Bletso: That is exactly thebut nevertheless we have had to take on that
point I was going to get at, which is quite clearlyresponsibility. So I thinking viewing it in the round
that as far as small and medium-sized enterprises,I do not regard issues about detailed improvement
will the revised Directive cater for their needsas being relevant; what I do regard as important is
specifically because clearly there have been majorwhether we will achieve some substantial

improvement in the operation of the internal market hurdles and bureaucratic red tape preventing
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Mr Harbour: I just want to go back to the previoussmaller companies from operating freely within the
answer. I think that the benefits of the original draftEuropean Union?
are essentially illusory because it was never going toMr Harbour: I think it will, and I would go further.
get agreed. So I think comparisons are not thatIf this Directive does not work for small and
helpful. Let us actually look at what this one willmedium-sized companies it has failed because this is
achieve and the answer is that I think it will achievea piece of legislation that is primarily directed at the
a significant opening up of cross border markets.small and medium-sized company. I was not here
But on its own, if it just sits there and Memberwhen you took evidence from the CBI but certainly
States do not actively promote it and encouragemy concern with the CBI is they have been fairly
business organisations, business links and businessdisinterested in this proposal because most of their
support organisations to be aware of the provisionsmembers being larger companies already have the
and actually to say to small businesses, “It is nowstructures in place, the ability to set up
easier for you to do business, you actually have aestablishments and to employ lawyers locally, and
framework in which to do this; that if in certainso on. This is a Directive which is intended and
Member States they try to block you doing this ontargeted at the small entrepreneur and that is why
these particular grounds they are now illegal underit is a complex mechanism—the pieces are
this new Directive,” that for me is the fundamentalinterrelating. You can have very interesting
issue. The other thing I think is important, whichdiscussions about some aspects of freedom to
has not received so much attention, is the fact thatprovide services and so on, but on their own they
the Member States are accepting when they agreeare not valuable unless you look at all the pieces of
this Directive, as I feel sure that they will, the factthe mechanism and the jigsaw together, and I think
that they have an obligation to screen otherthe evidence that you have just heard demonstrates
elements of their existing law, to measure themhow important the single points of contact and the
against these criteria and are required to justifyadministrative simplification are in the overall
continued restrictions on cross border trade. Inscheme of things because the freedom to provide
other words, this is not just a one-hit process. Weservices cross border is important, but it is of course
have the list of banned practices in the beginningjust part of an overall approach to the market, and
and then we have the reviews following on from thatI would argue in response to your discussions earlier
which will enable us to keep further pressure on the

that any successful entrepreneur will go out and do opening up of the internal market. So I think—if I
his research first of all. We aim to make it much may call it that—there will be a dynamic eVect of
easier for him to do that research because getting this Directive approved on top of the legal
irrespective of whether there may be traditions in basis itself. So there is a political impact and a
terms of particular professions like the farrier—and practical impact and I think that is absolutely
that is an interesting example which I shall use now crucial.
in some of my own cases—and there are also
diVerences in aspects of local employment law, for

Q201 Lord Fearn: So you see a bright future?example, that companies will still have to comply
Mr Harbour: I am always a cup half full person inwith. So in the round we have to deal with all of
politics. All I can say to you, my Lord, is that Ithose aspects as well. Also, the freedom of
would not have worked on this in the way that Iestablishment and the issues around authorisation
have and also been party to the package that weare absolutely crucial. I would argue in the case of
have put together in terms of the compromise if Ithe farrier, for example, that there is a specific
did not feel that it was going to make a majorprovision in here that says when looking at
improvement, otherwise I have been wasting myauthorisations Member States have to take into
time. I have been working on this for three yearsaccount the requirements that a company has
now and I do genuinely believe that it is a stepalready met in its own Member State, which is
forward. I think part of the problem we have hadessentially the country of origin principle implicitly
at the moment in terms of positioning it is that wewritten into that part of the Directive.
have spent too much time picking over some of theChairman: Lord Fearn.
entrails of the individual pieces of the mechanism
without looking at how the whole thing fits together.

Q200 Lord Fearn: You have just touched on cross And I think we have also reflected perhaps with too
border trade but is it likely that the revised draft will much idealism about something that might have
achieve less in terms of encouraging cross border been but was never practical because the Member
trade in services than did the previous draft? If so, States in the end were never going to approve it in
what is your view on the extent to which the benefits its original form, as opposed to the fact that, given
of trade will fall short of what might otherwise have the substantial political criticism of this Directive—

when you first started your work and you came tobeen the case?
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members of the FSB this will come into play. I thinkmeet us in Brussels you remember the discussions
we had and that we had people on the streets and the other area which I particularly want to mention

is the fact that business to business services will bewe had people at the very top of Member States
criticising this Directive for being overly liberal and particular beneficiaries because business to business

services have rather less bodies of regulationnow I hope that by the end of June we will actually
have this agreed—I think you will agree that there because they are not so entwined with issues about

public policy and public security, but there arehas been a significant change in the political climate
and I remain convinced that that is due to the work massive opportunities in the new Member States

where we have a whole new generation ofwe have done in the Parliament to broker this
compromise. entrepreneurs wanting to start up new businesses,

and those should be the prime customers for peopleChairman: Lord Haskel has a supplementary on
that. in the FSB who are supplying marketing services,

computer systems, et cetera et cetera.

Q202 Lord Haskel: Like you we hope that this law
will break down barriers and will increase trade Q204 Chairman: Can I come back to the answer
within the Community, but when we took evidence you gave initially to Lord Fearn? He asked
from the Federation of Small Businesses we asked eVectively whether the revised draft will achieve less
them about the various derogations and they said than the original draft and I think it is fair to say
that they estimated that that would eliminate that your answer was that that is looking
something like 40 per cent of their members, and we backwards, that is not the important thing. Could
thought that was rather a high figure. What do you I beg to diVer a little on that and then put a
feel about that? proposition to you? EVectively a draft piece of
Mr Harbour: I have not seen the register of small legislation comes along and a lot of opposition is
business members but I would be surprised if it was expressed and people say that things are going to
as much as that. On the other hand—and you did change about that and some people see those as
discuss this earlier—I would say in terms of sectoral significant changes. Then somebody comes along as
importance—and you talked about derogation, did a witness and says, “Do not worry about what the
you mean exclusions? eVect of these changes are, let us worry about the

future.” I think you would agree that if two bits of
the drafts were significantly diVerent and had aQ203 Lord Haskel: Exclusions, sorry.
significantly diVerent impact it would be a matter ofMr Harbour: Because we talked about the semantics
public interest to know because government mightof that earlier, which is significant. The health sector
want to recommend our country to vote against it.is, in relative terms, much the biggest sector and it
It must depend upon what the eVect is. So I thinkwas clear from the beginning that Member States
we are on common ground on that. So we cannotwere not prepared to accept the inclusion of health
ignore the question in scrutiny as to what the eVectwith its very specific public interest issues and
of the revised draft Directive is compared to thefundamentally diVerent organisational models and
previous one; that is a matter of substantial publicdiVerent Member States—they were simply not
interest. There could be two answers to that. Thegoing to accept it as part of the original proposal,
answer I would have expected from one school ofand that was clear from the beginning. So we have
thought would be that the revisions were necessarynot spent a great deal of time arguing about that
to prevent some significant problems that hadeven though I think in future the health market is
occurred with the first, for example the race to thegoing to be an important one, but it is clear now
bottom, problems of environment, problems withthat the Commission is going to look at a separate
labour markets, problems with workers’ protectioninstrument about how to deal with that, and it also
and so on, and that there may be some costs forhas some important issues about consumer rights
doing this and this may discourage some of thethat we talked about. So health is a deferred piece
wilder businesses’ practices, but oVset against thatof business, but it will come along later. Then the
are some benefits of preventing races to the bottom.other sectors again do have their own peculiarities.
That would be one argument, that there are someYou talked about gambling and I think 23 out of
costs but there are some benefits and the benefitsthe 25 Member States did not want gambling in, but
politically are very important. The alternative fromthe Commission is going to have to address that
our previous witnesses today was, “Do not worry,because there are big issues on cross border
actually there is no real diVerence between the twogambling and Internet gambling that have to be
Directives. There was not a problem before anywaydealt with. Temporary agency workers, we will do
about the race to the bottom and the new draft hassomething about that and so on. So the answer is
just as much ability to provide services as before.”that those sectors have not gone away but they will

be dealt with; but for a very, very large number of I have to say to you that they are two completely
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interest more than was currently allowed under thediVerent answers. One is that there is no substantial
case law of the Court of Justice, which is why theydiVerence in this draft compared to the previous
opposed it. Therefore we sought, by a series ofone, and the other answer is that there is a diVerence
iterative drafts, to move away from a very explicitand it is safeguarding interests and it is very
definition of that to a freedom of service clauseimportant to get it through the European
which is based exactly on the same principles, whichParliament, but there are some costs but the costs
brings into play the issues that you have talkedare worth paying. I have to tell you that they are
about, about proportionality and necessity, and sosuch diVerent answers that as a sub-committee we
on, which still maintains the banned practices ofhave an obligation to the House to advise them
Member States but does not, if you like, have thewhat the answer is. What is your answer?
very explicit definition of country of origin principleMr Harbour: My Lord Chairman, I am happy to
applicable with what was in there earlier. My viewanswer it. It will be quite a long answer because it
is—and continues to be—that that redraftedis a complex one, so let me go through it pretty
freedom to provide services clause providesmethodically. First of all, it is quite clear that the
companies with the safeguards that they need to beDirective now before us excludes a significant
able to go out and provide services on a temporarynumber of sectors that were in the original one, for
basis in other countries when considered inreasons that I have set out, simply because of the
conjunction with the other elements of the proposalsectors were included, the range of sectors that the
and that, in my view, is an indispensable core right.Commission proposed was much too ambitious,
You cannot just cherry pick it out on its own, it hasand because of the peculiarities and specificities over
to be looked at with the other provisions. It was athose sectors and the fact that they are particularly
rather long answer but in summary to yoursensitive with regard to public policy we have
question, my Lord Chairman, what we haveexcluded them. They have not gone away but they
achieved is that first of all we have carved outwill be dealt with separately, so that is a practical
sensitive elements and, if you like, they are in apolitical point. The second point then relates to
pending tray and will come later; we haveimprovements that we have sought to make in the
significantly improved and clarified the drafting;overall quality of the drafting of the proposal. So
and we have dealt with some of the most sensitivewe sought particularly to make clear the relation of
political issues by some redrafting; but, overall, thethis Directive together with other instruments of
integrity of the proposal as a series ofCommunity law. Where there have been specific
interconnected provisions to fundamentally openaspects of the administrative provisions, the single
service markets to small and medium-sizedpoint of contact and so on, we have made quite a
enterprises still remains.lot of detailed improvements, and we have also
Chairman: That is extremely helpful and when weincluded some specific wording covering sensitive
come to consider the issue I posed starkly, whichareas, which make it absolutely clear that some of
was for the purpose of discussion, that will be verythe points that were raised about potential
helpful. Could I ask Lord Walpole if he would likeinterpretations of the first draft—and I choose my
to deal with the issue of points of contact?words very carefully there because I think there were

potential interpretations—about whether it would
lead to an erosion of standards to the ability to Q205 Lord Walpole: Do you envisage Member
undermine labour law, for example, or to allow States providing single points of information or
people to bring, for example, lower quality single points of completion in respect of the points
standards in crucial and diYcult areas of public of contact for firms from other Member States?
provision, to allow those to be undermined. So we Which in your view would be more appropriate?
have dealt with that. In my view they were not there Mr Harbour: I think you have to have both. I come
in the original drafting but we had to clarify the back to what I said earlier, that the law here is, if
draft to include that. Finally—and I think this is you like, to be considered to come into play as part
crucial around the point on freedom to provide of a process of evaluating and then moving into new
services—the area probably which we have modified markets, and so you need information at the first
as a text most of all has been around the question stage. But that information should lead you into the
of the freedom of companies to provide services in areas where you may subsequently then want to
other countries, where the Commission sought to, apply for authorisation if you have to apply for
in its first draft, essentially to establish legally a authorisation, or to deal with any other formalities
country of original principle, which is not actually if you have to apply for those formalities. So the
a Treaty-based principle but it has been implicit in first piece of information should tell you what
the case law of the Court of Justice. In the eyes of formalities are there and so then you will make the
some people that would have actually limited the decision about how then you next approach the next

stage of the business. Of course, the crucial thingfreedom of Member States to enforce the public
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they in fact get free from the government is highlyabout the freedom to provide services cross border
is that it allows you to go and oVer your services, relevant.
maybe on a tentative basis, undertake one or two Mr Harbour: I agree with that entirely and I think
contracts before you then decide whether you then that comes back to what I said right at the
want to become established. So I think the single beginning. This is just the beginning and I think
points of information or contact also have to be from our side the politics of this are that the
considered as a gateway to further information Directive will put a floor in place from which we
through which some of those other formalities will should now be building and extending the internal
then proceed. But as your previous witnesses were market and getting more small firms to participate
pointing out, we do not underestimate some of the in it. That will need some proactive attention by
complexities of this process, which is why in the governments and in our own case in the Department
timing you will notice it is proposed that there will of Trade & Industry we hope that they will take up
be a three-year timescale to complete these that opportunity and will work with the business
processes, whereas in the Commission’s draft, all the organisations and the Regional Development
other provisions will come in in two years, so there Agencies to oVer information and to promote the
will be a bit of an overlap. I do not think I was availability of new services and encourage small
avoiding your question, I am just saying that I think businesses to start to take advantage of these
we are covering a wide spread of issues here. provisions.

Q206 Lord Walpole: There is also a question of Q209 Chairman: It was our own UK government
costs as well, whether the Member States are going who made a distinction in their own Explanatory
to pay for them entirely, whether people are going Memorandum in the latest draft. I do not know if
to have to pay to use them or how it is going to be they have discussed this with you? I know that you
worked out. have ongoing contact in discussions with the
Mr Harbour: Clearly the Member States themselves relevant departments. The government appeared to
obviously will undertake the costs of providing that be saying that there really is a distinction between
information. a single point of completion and a single point of

information, and that they feel that attempting to
Q207 Lord Walpole: Information. set up a single point where not only you get
Mr Harbour: Yes, and a really important part of this information but through that you can get to the
Directive, again which we have not made enough of, point of getting decisions and approvals and so on
is the fact that this Directive implies a significant in the timescale is either (a) both extremely risky and
stepping up of the level of engagement of Member almost certainly will not deliver it and (b) is really
State with Member State in managing the internal quite a bit more expensive than a point of
market. By the way, I think that will have a spin-oV information. They made quite a bit of this in the
on product markets as well because once you have Explanatory Memorandum, or the Minister did
established those processes they will work for people when he came before us. So rather than press you
selling products and manufacturing as well as on something that is a point raised by the
services because there will be plenty of cases where government and not by yourself, is it a point to
the boundary lines will be fairly blurred. So in that which you are aware that the UK government is
respect the Member States will be investing on raising and have they briefed UK MEPs about this
behalf of all the other Member States because they concern? I do not ask you to comment on the issue
will be making their information available cross itself because it is the UK government who has
border. There is provision for charges to be made— raised this and not you, but it might be of interest
I cannot remember the exact phrase, it is on a to us to know whether you are aware of this and
reasonable basis or cost related—and again I think whether there has been any discussion with the
that is not unreasonable. After all, businesses who MEPs about this.
get support currently, shall we say from UK trade Mr Harbour: I am well aware of it, my Lord
and investment, in some cases contribute to the cost Chairman, and we have been briefed on it and in
and that is not unreasonable, that is part of the cost fact I was there at the Competitiveness Council
of market entry. In any case, businesses might well meeting to which we were invited by the Austrian
commission their own market research, their own Government where that was actually raised in the
market studies and that will all be part of the normal presence of all the other governments. I think it
process of evaluating the market. comes back to one of the issues that quite often

arises in European legislation, that this is a piece of
framework legislation and the government isQ208 Lord Walpole: The larger firms can go further
arguing that just making a very simple change ofbecause they have more money, it is the small firms

we are particularly concerned about and how much wording, which I think is a change from the word
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if it provides an inferior service to small businesses?“at” to “through”, would satisfy them in terms of
their ability to provide something. The important Where do you think the merit of the argument lies?
thing is that what they provide meets the spirit of Mr Harbour: I think first of all on the question of
what was intended. I did ask one of the advisers of the principle of this and, if you like, giving each
the British government and said, “If what you had Member State the flexibility to set up its own system
in mind doing at a reasonable cost, would the within the broad guidelines of the Directive, I think
Commission take out infringement proceedings that is perhaps the politics, my Lord Chairman, that
against you if this is what you put in place?” And is the way it will happen, but I do think that the
the answer was “No.” So I think one has to look at Commission has a major responsibility, and in fact
it in this context and I think it is an issue that I this is now enshrined if you look in their Better
believe we can solve within the spirit of this, but Regulation Procedures, to coordinate across the
obviously each Member State has its own internal 25—do not forget, 27 Member States in fact—the
issues to consider, its own databases, its own transposition of this Directive; in other words, to get
structures behind that, but as long as it meets the the responsible oYcials together. I think the point
spirit of what is intended here then I think that we that you raised about a common face-oV, a common
and the Commission will be satisfied. gateway, some common descriptions is something

that would be very helpful and we would definitely
encourage that, but I think it needs to be done onQ210 Chairman: I think there are two concerns of
that basis—in other words, the Member States needthe sub-Committee. One is that the UK
to have the shared interest to do that. My argumentGovernment’s position is that setting up a system
always is in those circumstances that you will getwhere you can not only get information if you go
much better and more eVective cooperation andto another Member State about what is required but
action if all the Member States realise and workyou can also through that single point of contact
together to achieve it and have a sense of combinedobtain the necessary approvals and so on.
achievement rather than try to impose somethingMr Harbour: If you need them.
from outside. Your second point about the
government making an investment in the small

Q211 Chairman: If you need them. That that would business community and providing a service that
cost the UK Government in UK estimates’ terms will help them to enhance business and enhance
something in order of £92 million a year, but also their business prospects, I think provided that the
they say that the cost is not as important as the risk cost benefit analysis justifies that it is certainly
that it may not be delivered; it would require a justified to do that and I would encourage the
significant project to set up for the UK and no government to do that. Obviously we have not seen
doubt for other countries. But they said that if they the details of it—and I know there has been quite a
just went for information and not a completion big study published on that, but I have to say that
point that that would lose benefits to small business. I did not feel it was absolutely necessary to read all
In other words, if you had everything at one point, of that in detail at the moment and I will wait to
online, as it were, virtual, then that would be very see what their conclusions are. But I was pleased,
beneficial to small businesses, so if you had because I listened to some of the Ministers’
information only you would lose about £200 million evidence, that it is something that they are clearly
a year benefit. So the government’s argument was taking very seriously indeed, and I am also pleased
that it would save them money but it would lose that that indicates to me the point I made earlier,
benefit to small businesses. My point to you as an which is of fundamental importance, that they are
MEP is this: if you are a small business in the UK determined to make this Directive work eVectively
wanting to explore the market in Italy or in France, for British business.
first of all you would not want diVerent systems in
diVerent countries. If some said that this is a point

Q212 Lord Swinfen: Mr Harbour, I think you saidof information but then to go out and find your own
in reply to a question from Lord Walpole that youinformation, and somebody else said, “You do
envisaged implementation of this Directive withineverything with us, it is a one-stop shop,” as a small
two years, is that right?business you are facing diVerent systems in diVerent
Mr Harbour: That is the Commission’s proposal.countries. So is it not worthwhile pursuing the same
The Parliament amendment was three years but thestandard of service in 24 countries rather than
Commission has proposed two years. I would besaying, “This is the framework Directive, every
very happy with two years, but with two years forMember State can decide what they mean by it”?
the major part of the specific provisions, if you like,That seems, on the face of it, to be not helpful to
for Member States to make the necessary changessmall businesses. And when you are in discussions
to their national law, to deal with removing thewith the government do the UK MEPs have a view,

as it were, of saving money to the public purse even prohibited practices. This is slightly unusual because
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Mr Harbour: I think we have to use the Membersit is such a comprehensive Directive. Some Member
States may not have to do much to implement it from that Member State to put pressure on their

governments to deal with it. You always have theanyway because their law is not discriminatory;
other Member States will have to do a lot more. So process of naming and shaming, as before, giving

publicity to cases, and also the Commission ofthat is the first hurdle to be overcome. Then we
talked about the three years for the points of contact course has its normal legal instruments in any case

which we would encourage it to use as appropriate.and then there is also the period within which they
So there will be a range of instruments that we canthen have to screen all their existing legislation as
work on. I would like to see us also bring this intowell. So there will be a series of benchmarks and
the scope of our increased cooperation withalso there is the review that the Commission has
Member State Parliaments. You may be aware thatcommitted to undertake as well after three years,
we are having now an annual meeting withlooking specifically at how some of the provisions
parliamentarians from all the Member States in theare operating to see whether further change will
framework of the economic reform, Lisbon Jobsbe needed.
and Growth Agenda, and I think that again will
provide us with a vehicle also to deal with this as a

Q213 Lord Swinfen: In that step you will be specific part of the overall Lisbon Economic Reform
monitoring the individual Member States’ Agenda, so we want to make sure that national
implementation and how they are getting on? parliamentarians are also seized of the issue and are
Mr Harbour: Of course. I come back to what I said prepared to work with us to deal with any problems
earlier. We will certainly be asking the Commission that may arise.
and expecting the Commission, indeed, to follow
fully their own guidelines about transposition, so

Q215 Lord Swinfen: One final question from me.that the coordinating group of the 27 Member
What recourse will aggrieved small or mediumStates we expect to cover all aspects of this and we
business have if Member States have nothope that they will make that a powerful group and
implemented the Directive and they are unable tothey will start work straightaway. Bearing in mind
start up?also that the screening process is going to be
Mr Harbour: There will be a range of instrumentsunusual, to see how it operates because this is new,
but I think the most important one, in my view—and how the screening reports will operate because
and this is the importance of having a Directive asMember States will eventually be making reports to
opposed to the current situation where aggrievedeach other and they will say, “We have this
companies have to try to enforce their rights byprovision which restricts service providers because
taking the case law to the Court of Justice—and Ithis is the specific public interest that we want to
say this in my political perspective—is that, foraddress,” or they will say, “We have looked at this
example, in the case of freedom to provide servicesand we do not believe it is any longer necessary.”
or failure to implement that then companies canAnd there will be debate around those. So there will
actually claim damages from Member Statesbe an open political process and this is new and so
through their own courts under the terms of thisI think that once the Directive is agreed a lot of the
Directive because Member States are failing tooperating guidelines and procedures behind it will
implement this Directive, a course of action thatobviously evolve, and I think that we have a major
they cannot currently undertake at the momentresponsibility as the Internal Market Committee—
because the case law of the Court of Justice is notand I am sure that my Chairman, Arlene McCarthy
codified in the way that it now is in this proposal.will also make that clear because she sees this very
So they will be able to have recourse through themuch in her role as Chairman of our Committee—
courts of the Member States but also we expect, andthat we have to keep a very close eye on this process.
indeed we will insist, that the mutual cooperationAfter all, I think we probably have more ownership
procedures that will operate will give them a voiceof this as a piece of legislation than any other recent
if they are frustrated, that they can go back to theirproposal that has been passed by the Member States
own Member State and their own Member State willfor the reasons that I outlined in my opening
use the cooperation procedures and go to the otherremarks, so therefore we have ownership of it and
Member State and say, “Look, this is not goodtherefore politically we are extremely keen to see,
enough, you are frustrating this company, and herefirst of all, that it is eVective and, secondly, that any
is the position,” and hopefully deal with it throughof its shortcomings are quickly addressed.
an informal mechanism. That, by the way, is already
happening under the mechanism of the SOLVIT
cases, which we already have the cooperation of theQ214 Lord Swinfen: What pressure can you put on

Member States that are slow in bringing this into internal market, which is actually working
remarkably well, but only dealing with a limitedeVect?
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they are justified or not, but nevertheless stronglynumber of cases at the moment. So we want to step
up that whole activity. felt, passionately felt indeed, and the need in

practical politics to ensure that legislation takes
people with you on those matters otherwise advanceQ216 Lord Swinfen: I apologise because I did say
is not made at all. So all of those, I have to say, thethat was my last question but your answer has given
European Parliament and yourselves have done anrise to another question in my mind. Assuming for
excellent job in facilitating that and our thanks tothe moment that a business wins its case against
you all for that. Is there anything you would like toanother State in a court in this country, how is that
add before we conclude?going to be enforced? Any damages?
Mr Harbour: I would like to thank you, my LordMr Harbour: I think the case that I was referring

to would have to take place in the Member State Chairman, and your Committee again for your
concerned. sustained work on this Directive, which, as I say, I

really want to emphasise the importance and help
that that has been; and I particularly welcome theQ217 Lord Swinfen: You actually said that they
fact that you are continuing this work and will becould bring the case in the court of their own
publishing a report on this amended text, because Icountry—I am paraphrasing you but that is what I
think that it deserves more scrutiny that it has hadunderstood you to say.
so far in the round, and I just emphasise that weMr Harbour: I think I misled you because I think
need to look at the whole of the complexthey would have to pursue the Member State in the
mechanisms involved. I hope—and I am sure youcourt in the country where they were trying to
will, judging by the interest that you have all takenprovide the service, aiming to provide the service.
in this—that you will continue your scrutiny of the
implementation work and how our own governmentQ218 Lord Swinfen: But a small enterprise—they
wants to move that through, and also work with usdo not have the money.
to continue our scrutiny of other Member StatesMr Harbour: I agree with you that that is a concern
because that really is the challenge that we now face.for small enterprises. If there are serious problems
Just for the record, I would particularly like to payabout this then I think we may have to see whether
tribute to the Austrian Government because thethere are means that we can provide to help them
Austrian Government, from being rather lukewarmwith this.
when we met them in December about this whole
Directive, having seen the possibility of what theyQ219 Lord Swinfen: Financial means?
thought was a well-balanced agreement have reallyMr Harbour: Maybe or legal advice, I do not know.
been extremely enthusiastic to push this throughHopefully we will not have those sorts of problems,
and to get other Member States behind it. As I say,but I agree with you that there are issues about
we had the unusual experience, Mrs Gebhardt, theenforcement that we will have to pursue that we do
rapporteur, who you met, and myself, of going to anot know about as yet, given the complex nature of
Council meeting and for the first time the Membersthis whole proposal.
of the European Parliament have been invited to
participate in an informal Competitiveness CouncilQ220 Lord Swinfen: I will not take it further but I
Meeting, and subsequently we worked very closelythink we could have gone on quite a long way, but
with them and that is why I remain optimistic. Init is getting late.
celebration of that I am wearing my special AustrianMr Harbour: I agree.
Presidency tie today, which I thought was
appropriate coming here, my Lord Chairman, inQ221 Chairman: I think we ought to thank you, Mr
recognition of the fact and to thank them for theHarbour. You may want to add something before
role that they played! I should say that the Britishwe finish in case we have missed anything, but I
Government also were very keen to support usshould say that we do fully understand and
through its Presidency, so it has been a combinedappreciate the fact that a horizontal approach to
eVort between the two governments.these matters has been maintained—there was an
Chairman: Could I just make a final remark onawful moment some many months ago now where
behalf of the Committee? In this area, as in others,voices were raised against that idea—and that itself
we will be moving from scrutinising legislationis extremely important. I suspect that when we come
through to implementation and the balance ofto write our report that we will well understand the
activity, which I am sure applies to many other areaspoint you are making—and from previous witnesses
as well as this. We hope very much that at Memberindeed—that some very important progress has
State level and in the European Parliament that asbeen made here. Finally, I should say that we also
much enthusiasm for its practical implementation isunderstand the need of practical politics to balance

concerns that people have, however one may feel shown as for getting the fine tuning right to getting
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sub-committee, and at least the UK MEPs, thatthe balance right because if the gas and electricity
liberalisation is anything to go by that enthusiasm implementation has to be vigorous. Passing

legislation in Europe is the easy part—it has beenat Member State level is rather diVerent from the
willingness to pass legislation. That is not a cheap diYcult to follow but it is easy compared to getting

implementation—and if, Mr Harbour, you and yourpoint; it is a point of substance. We are greatly
encouraged as a sub-Committee that the colleagues are able to be as vigorous in that and as

successful then we wish you well. Thank you againCommission now appears to be more robust in its
attitude and we are of a like mind, I suspect, in the for your assistance and to your Committee.
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