THE LISBON TREATY

Europa Institute

Leiden University, Law Faculty

The Netherlands

With contributions from: 

Bas van Bockel

Laurens Jan Brinkhorst

Marco Bronckers

Armin Cuyvers

Wessel Geursen

Christophe Hillion

Rikki Holtmaat

Herke Kranenborg

Rick Lawson

Lisa Louwerse

Meehea Park


Silvia Romein

Narin Tezcan

Christa Tobler
Foreword by Piet Jan Slot

Edited by Christa Tobler

Lisbon Treaty Meeting Summaries

Europa Institute of Leiden University, 19 March 2008

Content overview

Foreword







(by Piet Jan Slot)

A. 
Overall architecture of the Union and of the Treaties 


(by Christa Tobler)
B. 
Delimitation of competences and legal basis provisions 


(by Christa Tobler)

C. 
EU institutions and decision-making 


(by Christophe Hillion)

D. 
Secondary acts of the Union and the role of national


parliaments 


(by Herke Kranenborg)

E. 
Democratic life in the Union 


(by Laurens Jan Brinkhorst)

F. 
Enhanced cooperation 


(by Wessel Geursen)

G. 
The new position of the 2nd and 3rd pillars 


(by Bas van Bockel)

H. 
The Area of Freedom, Security and Justice 


(by Rick Lawson)

I. 
Fundamental rights 


(by Narin Tezcan)

J. 
EU citizenship 


(by Lisa Louwerse)

K. 
Horizontal clauses


(by Rikki Holtmaat)

L.
The internal market and the rules on competition law


(by Armin Cuyers)

M.
Common commercial policy


(by Marco Bronckers)

N. 
Enforcement: Structure and jurisdiction of the Court of Justice 
(by Meehea Park and Silvia Romein)

Table of contents 
3NOTES

On this document
3
On the text of the Lisbon Treaty
3
On the numbering of Treaty provisions
3
On materials and literature on the Lisbon Treaty
3
FOREWORD
3
A.
OVERALL ARCHITECTURE OF THE UNION AND OF THE TREATIES
3
I.
The structure of the EU
3
II.
The structure of the EU and FEU Treaties
3
III.
A new metaphor for the EU
3
B.
DELIMITATION OF COMPETENCES AND LEGAL BASIS PROVISIONS
3
I.
Attribution of powers and types of competences
3
1.
Types of competences (Art. 2 TFEU)
3
2.
List of the (most) relevant areas
3
3.
Limitations to the exercise of competences
3
II.
Legal basis provisions
3
C.
EU INSTITUTIONS AND DECISION-MAKING
3
I.
The institutions of the Union
3
1.
European Parliament
3
2.
European Council
3
3.
Council (of Ministers)
3
4.
European Commission
3
5.
Court of Justice of the EU
3
6.
European Central Bank and the Court of Auditors
3
7.
Interaction between institutions
3
II.
Additional institutional changes – a selection
3
1.
New HR for Foreign Affairs and Security Policy/Vice President of the Commission
3
2.
The President of the European Council
3
3.
National Parliaments
3
4.
Committee of the Regions
3
5.
EU bodies, offices and agencies
3
III.
EU decision-making
3
1.
Co-decision
3
2.
Qualified majority voting in the Council
3
3.
Special procedures
3
D.
SECONDARY ACTS OF THE UNION AND THE ROLE OF THE NATIONAL PARLIAMENTS
3
I.
Simplification of the Union’s instruments
3
II.
More democracy, transparency and efficiency in the European Union
3
E.
DEMOCRATIC LIFE IN THE UNION
3
I.
A new concept of dual political legitimacy
3
1.
General provisions on democracy
3
2.
Specific provisions on democracy
3
II.
The European Parliament
3
F.
ENHANCED COOPERATION
3
I.
Introduction
3
II.
Main features
3
III.
Relevant provisions
3
IV.
Main changes on the rules on enhanced cooperation from Amsterdam to Lisbon
3
V.
Special procedure (‘emergency exit’) for judicial cooperation in criminal matters and police cooperation
3
VI.
Real change?
3
G.
THE NEW POSITION OF THE 2nd AND 3rd PILLARS
3
I.
Common Foreign and Security Policy (CFSP)
3
1.
Nature and instruments
3
2.
European Security and Defence Policy (ESDP)
3
II.
Area of Freedom, Security and Justice (AFSJ)
3
III.
Enhanced cooperation and emergency brakes
3
1.
Social security
3
2.
Criminal law
3
H.
THE AREA OF FREEDOM, SECURITY AND JUSTICE
3
I.
Introductory remarks
3
II.
‘Family reunification’
3
III.
Decision-making
3
IV.
Instruments
3
V.
Emergency brakes and flexibility clauses
3
VI.
Towards a European Public Prosecutor’s Office
3
VII.
Judicial remedies
3
VIII.
Various issues
3
I.
FUNDAMENTAL RIGHTS
3
I.
Changes and additions to the wording of the Treaty
3
II.
Issues raised by the changes in the Treaty
3
1.
The Charter of Fundamental Rights
3
2.
The relationship between the Charter and the case law on general principles of law
3
3.
The accession of the EU to the European Convention on Human Rights
3
J.
EU CITIZENSHIP
3
I.
Basic provisions
3
II.
Movement and residence
3
III.
Citizens’ rights in elections
3
IV.
Diplomatic or consular protection
3
V.
Citizens’ initiative
3
VI.
Citizenship and non-discrimination
3
K.
HORIZONTAL CLAUSES
3
I.
Horizontal clauses and mainstreaming
3
II.
Three levels of overarching EC law
3
III.
A special title on provisions having general application
3
L.
THE INTERNAL MARKET AND THE RULES ON COMPETITION
3
I.
Introduction
3
II.
Objectives
3
1.
Art. 3 TEU and the internal market
3
2.
Art. 3 TEU and competition
3
III.
The internal market
3
1.
Substantive provisions
3
2.
Procedural and legislative provisions
3
IV.
Competition law
3
1.
Substantive provisions
3
2.
Procedural and legislative  provisions
3
V.
Services of General (Economic) Interest
3
M.
COMMON COMMERCIAL POLICY
3
I.
Background
3
II.
The Lisbon changes
3
N.
ENFORCEMENT: STRUCTURE AND JURISDICTION OF THE COURT OF JUSTICE
3
I.
Introduction
3
II.
Main changes regarding the structure of the Court
3
III.
Main changes regarding the jurisdiction of the Court
3
1.
Procedures and arguments before the Court
3
2.
Common Foreign and Security Policy
3
3.
Area of Freedom, Security and Justice
3


NOTES

On this document

On 19 March 2008, the Europa Institute of the Leiden University Law Faculty held a staff meeting dedicated to studying and discussing the Lisbon Treaty, signed on 13 December 2007 in Lisbon in order to revise the existing European Union and Community Treaties. For the meeting of 19 March 2008, the Europa Institute staff members prepared summaries on a selection of the most important issues. This document contains these summaries as revised after the meeting.

On the text of the Lisbon Treaty

This document is based on the Lisbon Treaty as signed on 13 December 2007 in Lisbon and published in OJ 2007 C 306. The Lisbon Treaty indicates the changes to be made to the existing Treaties. Consolidated versions of the Treaties resulting from the Lisbon revision are published on the EU’s website: http://consilium.europa.eu/cms3_fo/showPage.asp?lang=en&id=1296&mode=g&name=.

On the numbering of Treaty provisions

The Lisbon revision will lead to yet another renumbering of the Treaties. Throughout this document, the provisions of the Treaties resulting from this revision are numbered according to the consolidated versions of the Treaties, after the Lisbon renumbering, and based on the tables of equivalence included in the Lisbon Treaty (for the EU Treaty: OJ 2007 C 306/202; for the EC Treaty/Treaty on the Functioning of the European Union: OJ 2007 C 306/207). Treaty provisions from the time before the Lisbon Treaty are numbered in accordance with the guidelines of the Court of Justice (available via http://curia.europa.eu, under ‘case law’, followed by ‘information’). The following applies:

· Regarding the EC Treaty/Treaty on the Functioning of the European Union:

Art. 1 of the EEC Treaty: 
EEC Treaty, i.e. until the Maastricht revision;

Art. 1 of the EC Treaty: 
EC Treaty after Maastricht and before the Amsterdam renumbering;

Art. 1 EC: 
EC Treaty after Amsterdam and before the Lisbon renumbering;

Art. 1 TFEU: 
Treaty on the Functioning of the European Union, which, following the Lisbon revision, will be the new name for the revised EC Treaty.

· Regarding the EU Treaty:

Art. A of the EU Treaty: 
EU Treaty after Maastricht and before the Amsterdam renaming and renumbering of this Treaty’s provisions;

Art. 1 EU: 
EU Treaty after Amsterdam and before the Lisbon renumbering;

Art. 1 TEU: 
EU Treaty after the Lisbon renumbering.

On materials and literature on the Lisbon Treaty

A lot of useful information on the Lisbon Treaty has been published in the course of the past months. The following internet sources in particular are recommended as a starting point:

· ‘The Treaty at a glance (official EU information): http://europa.eu/lisbon_treaty/glance/index_en.htm;
· ‘True Guide to the Treaty of Lisbon’ (by Andrew Duff, MEP): http://www.andrewduff.eu/;
· ‘Understanding the Lisbon Treaty’ (information from the Fondation Robert Schuman): http://www.robert-schuman.eu/tout-comprendre-sur-le-traite-de-lisbonne.php;
· ‘The EU following the Reform Treaty’: (complementary chapter to: Christa Tobler/Jacques Beglinger, Essential EC Law in Charts, Budapest 2007; this chapter is continually updated): http://www.eur-charts.eu.
The Common Market Law Review (which is published by the Europa Institute of the University of Leiden and the British Institute of International and Comparative Law) will feature an extensive article on the Lisbon Treaty by Michael Dougan.


Further, the library section on the EU home page on the Lisbon Treaty contains a list of, and links to, materials on the Lisbon Treaty, including in particular key documents such as the Mandate for the Intergovernmental Conference 2007; see http://europa.eu/lisbon_treaty/library/index_en.htm.


Finally, a direct comparison of the Treaty provisions as they result from the Lisbon revision with the provisions of the Constitutional Treaty (OJ 2004 C 319, not entered into force) is made possible by the online document ‘The Lisbon Treaty and the European Constitution: A side-by-side comparison’, available at http://www.openeurope.org.uk/research/comparative.pdf. A detailed analysis of the Treaties can be found online in the ‘Statewatch Observatory on the EU Constitution – Reform – Lisbon Treaty’, at http://www.statewatch.org/euconstitution.htm.

FOREWORD

In my archives I hold a certificate testifying that I visited the Cabo da Roca, the Western cape of Portugal and most Western point of continental Europe, on 19 September 1966. It was a bright late summer day with a magnificent sunset. Little did I know that some 41 years later Portugal would host the meeting of the European Council during which a new Treaty for the European Union finally took shape. In the meantime Portugal had cast away the shackles of the Salazar and Caetano fascist regimes in a remarkable peaceful revolution, the carnation revolution, led by army officers and the parties on the left. The present Commission president José Manuel Barroso was among them. Portugal is now a democratic country solidly embedded in the EU since 1986.


In the 15th century, the explorers set sail from the Cabo da Roca. They left the old world in a spirit of faith, travelling to unknown destinations in an audacious effort to find new worlds. The discoveries of these explorers changed history and heralded a new era.


Not far away from the Cabo da Roca, in Lisbon, the new Treaty was solemnly signed on 13 of December last year. The ceremony took place while Portugal held the chair of the European Council. Thus the European Union set sail towards a new future. A future that is characterised by the fact there are now 27 Member States, 493 million people and an area of 4 million square kilometres. If anything these figures will increase as more European states are waiting in the wings to join the Union. In the political worldwide arena the EU is searching for an identity to establish a role commensurate with its position as the world’s largest trading area. The spectacular rise of the Euro vis-à-vis the US dollar is a reflection of the strength of the Euro-zone and a sign that the European Union has become a major player in international monetary relations.


The signing of the Lisbon Treaty concludes a long process during which the European Treaties have been adapted to accommodate the political reality that has gradually taken shape after the iron curtain came down. Historic and monumental changes in Europe have also fundamentally changed the European Union. The changes result from the redrawing of the map of Europe. The changes restore the true European nature and fulfill the aspirations of the former communist countries giving them their proper place in the Old Continent. These changes have in turn created new political forces.


The Lisbon Treaty is the response to the Laeken Declaration of the European Council of December 2001. This declaration proclaimed that there is a need for improvements in the areas of democratic legitimacy and transparency of the EU institutions, the role of the national Parliaments, the efficiency of decision-making and the workings of the institutions and the coherence in European foreign policy. As a result, the Treaty introduces major institutional changes. It introduces elements that seek to conserve and extend the benefits of the internal market to a territory of vast dimensions while at the same time making it commensurate with the obligations of the European Union towards third countries. The Treaty also enhances the ability of the European Union to face new challenges such as terrorism. True to its democratic nature, the Treaty increases the rule of law and the protection of human rights in new areas formerly under the aegis of the 2nd and 3rd pillars.


With this text, the Europa Institute of Leiden University aims to provide an introduction to the Treaty of Lisbon. I very much hope that the text will serve to promote a better understanding of the nature and the functioning of the European Union.

Piet Jan Slot

Leiden, 25 April 2008

SUMMARIES
A. OVERALL ARCHITECTURE OF THE UNION AND OF THE TREATIES

I. The structure of the EU

Art. 1 of the present EU Treaty states: ‘[…] The Union shall be founded on the European Communities, supplemented by the policies and forms of cooperation established by this Treaty. […]’ Based on this provision, the image of a temple with three pillars was created:

· 1st pillar: the European Communities, based on the Community Treaties (today: Euratom and the European Community; the Coal and Steel Community expired in 2002); in the EU Treaty, Titles II, III and IV contain changes to the Community Treaties;

· 2nd pillar: the Common Foreign and Security Policy (CFSP), based on Title V of the EU Treaty;

· 3rd pillar: Police and Judicial Cooperation in Criminal Matters (PJCCM), based on Title VI of the EU Treaty.

Under the Lisbon Treaty (Reform Treaty), Art. 1 of the Treaty on European Union (TEU) provides that the Union ‘shall be founded on the present Treaty and on the Treaty on the Functioning of the European Union’. What is now the EC Treaty is renamed ‘Treaty on the Functioning of the European Union’, and the former changes to this Treaty that at present can be found in Title II of the EU Treaty are incorporated into the Treaty on the Functioning of the European Union (TFEU). The EC no longer exists under this name but is succeeded by the European Union, which is now given explicit legal personality (Art. 47 TEU).

Further, the former changes to the Euratom Treaty that at present can be found in Title IV of the EU Treaty are incorporated into the Euratom Treaty. New changes to this Treaty can be found in Protocol No 2 to be attached to the Lisbon Treaty (OJ 2007 C 306/199). This means that the only remaining ‘Community’ is formally no longer part of the EU. At the same time, Euratom is linked to the EU as certain provisions of the EU and FEU Treaties apply also to Euratom (e.g. regarding the institutions).

II. The structure of the EU and FEU Treaties

The revised Treaties are characterised by a new structure.

The revised EU Treaty contains titles on:

1) Common provisions;

2) Democratic principles;

3) The institutions;

4) Enhanced cooperation;

5) The Union’s external action (general provisions) and the CFSP (specific provisions);

6) Final provisions.

The TFEU (revised and renamed EC Treaty) contains parts on:

1) Principles;

2) Non-discrimination and citizenship;

3) Union policies and internal actions;

4) Association of overseas countries and territories;

5) External action by the Union;

6) Institutions and the budget;

7) Final provisions.
The above means that what at present is the 3rd pillar is – to use the old term – ‘communitarised’ (i.e. moved into what is now the 1st pillar and what in the future will be the TFEU). Only the Common Foreign and Security Policy maintains a special position on the level of the EU Treaty.

III. A new metaphor for the EU

The above changes beg the question as to whether the metaphor of the temple with three pillars can still be used in order to describe the set-up of the European Union. According to some, it can indeed (e.g. Kiiver).
 However, it is submitted that the special position of the CFSP is really the only feature that may remind one of the pillar structure.  Again, the Lisbon Treaty contains no provision that would evoke the image of three distinct pillars. Also, the fact that Euratom is detached from the EU means that the old image is no longer adequate.

Instead, the image suggested in the chapter on the Lisbon Treaty complementing ‘Essential EC Law in Charts’ by Tobler/Beglinger  is that of the European Union as a planet around which Euratom circles like a satellite (below, picture 1). In fact, the picture of the planet can be taken further by representing the three legal texts of equal value that govern the European Union (namely the TEU and the TFEU as the two treaties on which the EU is founded, and, according to Art. 6(1) TEU the Charter of Fundamental Rights) as the core, the mantle and the crust of the planet (below, picture 2).

Picture 1:
Picture 2:
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Taken from:

Taken from:

Christa Tobler/Jacques Beglinger, Essential EC Law in Charts, Budapest 2007, complementary online chapter on the Lisbon Treaty, available at:

http://www.eur-charts.eu
B. DELIMITATION OF COMPETENCES AND LEGAL BASIS PROVISIONS

I. Attribution of powers and types of competences

Under the present EU Treaty, Art. 5 EU states the principle of attribution of powers. It also refers to non-exclusive powers of the EU, which implies that there must be exclusive powers. However, the Treaty neither explains these terms nor does it list the relevant areas of activity. Instead, we know from ECJ case law that certain competences are of an exclusive nature (e.g. the Common Commercial Policy, see Donckerwolcke).

In comparison, the Lisbon Treaty is much more explicit. Arts. 4(1) and 5 TEU state the fundamental principles relating to competences. In particular, the principle of attribution of powers is reaffirmed. In addition, it is stated (twice!) that competences not given to the EU remain with the Member States. The TFEU contains a special title on ‘Categories and areas of Union Competence’ (Arts. 2-6). This title mentions, and defines, different types of competences and it lists the (most) relevant areas. Like the present Treaties, the Lisbon Treaty does not provide a list of negative competences, i.e. of areas where EU law can never have any influence (this had been suggested against the background of cases such as Kreil).

1. Types of competences (Art. 2 TFEU)

Art. 2 TFEU mentions three types of competences (and two specific areas):

· Exclusive competence, Art. 2(1) TFEU: only the Union may legislate and adopt legally binding acts, the Member States being able to do so themselves only if empowered by the Union or for the implementation of Union acts;

· Competence shared with the Member States, Art. 2(2) TFEU: the Union and the Member States shall exercise their competence to the extent that the Union has not exercised its competence;

· Competence to carry out actions to support, coordinate and supplement the actions of the Member States, Art. 2(5) TFEU: EU competence does not supersede the Member States’ competence in the relevant areas.

2. List of the (most) relevant areas

Arts. 3 TFEU et seq. list the (most important) areas of competence for the three categories of exclusive competences, shared competences and competences to carry out actions to support, coordinate and supplement the actions of the Member States.

Art. 3 TFEU contains an exhaustive list of exclusive competences. These include:

· The customs union;

· The establishing of competition rules necessary for the functioning of the internal market;

· Monetary policy for the Euro-countries;

· The conservation of marine biological resources under the common fisheries policy;

· The common commercial policy.

Art. 4 TFEU states that shared competences relate to areas that are not referred in Arts. 3 and 6 TFEU. The provision mentions the following examples:

· The internal market

· Social policy, though only for the aspects as defined in the TFEU;

· Economic, social and territorial cohesion;

· Agriculture and fisheries, excluding the conservation of marine biological resources;

· Environment;

· Consumer protection;

· Transport;

· Trans-European Networks;

· Energy;

· Common safety concerns in public health matters, though only for the aspects as defined in the TFEU;

· Area of Freedom, Security and Justice;

· Common safety concerns in public health matters, though only for the aspects as defined in the TFEU.

Art. 6 TFEU contains an exhaustive list of competences to carry out actions to support, coordinate and supplement the actions of the Member States:

· Protection and improvement of human health;

· Industry

· Culture

· Tourism

· Education, vocational training, youth and sport;

· Civil protection;

· Administrative cooperation.

3. Limitations to the exercise of competences

As under the present law in relation to the EC, the exercise of Union competences is limited by the principle of proportionality (Art. 5(4) TEU) and, in the case of non-exclusive competences, by the principle of subsidiarity (Art. 5(3) TEU). Protocol No 2 on the application of the principles of subsidiarity and proportionality (OJ 2007 C 306/150) is rather different from the present Protocol. National Parliaments are called upon to ‘police’ compliance with the principle of subsidiarity (as explained by Protocol No 1 on the role of national Parliaments in the European Union, OJ 2007 C 306/148). 

II. Legal basis provisions

Competences are attributed to the EU through legal basis provisions. As under the present law, under the revised Treaties there will be special and general legal basis provisions. The latter continue to include a residual provision, namely Art. 352 TFEU (which is an amended version of the present Art. 308 EC; see further below).

The Lisbon Treaty mentions tourism (Title XXI), civil protection (Title XXII) and administrative cooperation (Title XXIII) as new internal policy areas (new competences). The new specific legal basis provisions for these areas are Art. 195(2) TFEU (tourism), Art. 196(2) TFEU (civil protection) and Art. 197(2) TFEU (administrative cooperation). All of these exclude the harmonisation of law and regulations of the Member States. There are also certain new competences within pre-existing policy areas, e.g. Art. 168(4)(c) TFEU on measures setting high standards of quality and safety for medicinal products and devices for medicinal use. In the title on cohesion, territorial cohesion is added (Title XVIII: Economic, social and territorial cohesion). In the title on research and development, space is added (Title XIX: Research and technological development and space). In such cases, the pre-existing special legal basis provisions now also extend to the new elements.

Legal basis provisions typically define the area of competence, the form of action made possible, and the legislative procedure, including in particular the voting modalities within the Council. In practice, the latter may affect the exercise of the Union’s competences. For example, where unanimity applies, a single Member State can prevent the Union from exercising its competence in the field at issue. The Lisbon Treaty continues the trend of previous Treaty revisions regarding the limitation of unanimity voting. The co-decision procedure, which is characterised by qualified majority voting (QMV), becomes the ‘ordinary legislative procedure’. Further, there are so-called ‘passerelle clauses’ that provide for the extension of the ordinary legislative procedure or QMV within the Council (e.g. Art. 48(7) TEU) or both.

The following are examples of provisions that newly provide for the ordinary legislative procedure (with QMV):

· Art. 22(2) TFEU, right of EU citizens to vote and stand in EP elections (at present: consultation procedure);

· Art. 43(2) TFEU, agricultural policy and fisheries (at present: consultation procedure with QMV in the Council);

· Art. 48 TFEU, coordination of social security (at present: co-decision procedure with unanimous voting in the Council);

· Art. 53(1) TFEU, prudential supervision (at present: co-decision procedure with QMV in the Council in relation to directives the implementation of which involves at least one Member State having to amend the existing principles as laid down by law governing the professions with respect to training and conditions of access for natural persons);

· Art. 77(2) TFEU, border checks, asylum and immigration (at present: consultation procedure, in principle unanimous voting in the Council);

· Art. 81(2) TFEU, judicial cooperation in civil matters (at present: consultation procedure, in principle unanimous voting in the Council);

· Arts. 82(2) and 83(2) TFEU, judicial cooperation in criminal matters - though with ‘emergency brakes’ (at present under the 3rd EU pillar: no involvement of the European Parliament, in principle unanimous voting in the Council);

· Art. 91(2) TFEU, serious effect on transport measures (at present: consultation procedure);

· Art. 177 TFEU, Structural Funds (at present: assent procedure with unanimous voting in the Council);

· Art. 257 TFEU, creation of specialised courts (at present: ‘panels’) of the ECJ (at present: consultation procedure);

· Art. 281 TFEU, amendment of the Statute of the Court (at present: consultation procedure).

More generally, the Lisbon Treaty brings about an enhanced role of the European Parliament through a broader use of the ordinary legislative procedure and, in the context of specialised legislative procedures, of the requirement of Parliament’s consent (rather than merely consultation, e.g. Art. 19(1) TFEU and Art. 352 TFEU, which is the residual legal basis provision). 

C. EU INSTITUTIONS AND DECISION-MAKING

I. The institutions of the Union

The European Union’s institutions are listed in Art. 13 TEU.

4. European Parliament 

· Expanded legislative powers thanks to the extension of the co-decision procedure (see below), and through enhanced influence in a revamped budgetary procedure (Art. 314 TFEU);

· Decisive role in electing the President of the European Commission. It also installs the whole Commission, including the new High Representative for Foreign Affairs and Security Policy/Commission Vice-President (HR/VP) (Art. 17(7) TEU; Declarations No 6 and 11; Final Act, OJ 2007 C 306/250 and 254);

· Composition: 750 members maximum + 1 president. Revised distribution of seats (degressive proportionality, minimum threshold of six MEPs per Member State, and maximum of ninety-six seats). Exact distribution to be decided by the European Council (Art. 14(2) TEU; Declaration No 4, OJ 2007 C 306/249).

5. European Council 

· Newcomer in the list of formal EU institutions (Art. 15 TEU; Arts. 235 and 236 TFEU);

· Can adopt binding (non-legislative) acts (‘European Decisions’ = ‘Common Strategies’ under current Article 13 TEU), which may be challenged before the Court of Justice (Art. 263 TFEU, Art. 15 TEU, Declaration No 6). It can also be sued for failure to act (Art. 265 TFEU);

· Meets at least four times a year (‘twice every six months’; Art. 15 TEU);
· Chaired by an elected President (see below);

· HR ‘shall take part in its work’ (Art. 15(2) TEU).

6. Council (of Ministers)

· Remains the main ‘decision-maker’ (Art. 16(1) TEU);

· Revamped decision-making procedures (see below);

· Legislative meetings to be held in public (Art. 16(8) TEU);

· Council configurations to be specified by European Council decision (QMV; Art. 16(6) TEU, Art. 236 TFEU);

· Sectoral councils chaired by troikas of Member States, for a period of 18 months (Art. 16(9) TEU, Art. 236 TFEU).

7. European Commission

· Monopoly of initiation of legislation (Art. 17(2) TEU) extended to current PJCCM with some exceptions (Arts. 76 and 289(4) TFEU), but not to CFSP; 

· Oversees the application of Union law (Art. 17(1) TEU);

· Ensures the Union’s external representation, ‘with the exception of the common foreign and security policy, and other cases provided for in the Treaties’ (Art. 17(1) TEU);

· President elected by European Parliament, and nominated by the European Council by QMV taking account of the result of parliamentary elections (Art 17(7) TEU, Declarations No 6 and 11);

· The number of Commissioners will be reduced to two-thirds of the number of Member States after 2014, unless the European Council decides otherwise (Art 17(5) TEU, Declaration No 10);

· The college includes the HR CFSP as one of Commission’s VPs (Art 17(5) TEU, Declaration 10).

8. Court of Justice of the EU

· Expanded jurisdiction; basic exception: CFSP (Arts. 19 and 24(1) TEU);

· Renamed Court of the Union; the CFI becomes the ‘General Court’ (Arts. 19 and 24(1) TEU);

· Consultative panel for the appointment of judges and Advocates-General (Arts. 253-255 TFEU).

9. European Central Bank and the Court of Auditors 

· The European Central Bank becomes a formal EU institution (Art. 13 TEU);

· In Art. 13 TEU, the ECB is mentioned even before the Court of Auditors. 

10. Interaction between institutions

· Each institution ‘shall act within the limits of the powers conferred on it in the Treaties, and in conformity with the procedures, conditions and objectives set out in them’ (Art. 13(2) TEU);

· Institutions ‘shall practice mutual sincere cooperation’ (Art. 13(2) TEU).

II. Additional institutional changes – a selection

11. New HR for Foreign Affairs and Security Policy/Vice President of the Commission

· Double-hatted: combines functions of current HR for CFSP and Commissioner for External Relations (Art. 18 TEU, Declarations No 6 and 12), though his/her exact portfolio remains to be clarified – both within the Commission and the Council, and in relation to the presidents of the Commission and the European Council, respectively;

· Head of the new European External Action Service whose activities remain to be determined by a specific Council decision (Art. 27(3) TEU).

12. The President of the European Council

· Elected for 2.5 years (renewable once) by the European Council (QMV; Art. 27(3) TEU);

· Chairs the European Council, ‘drive(s) forward’ and ensures the preparation and continuity of its work (Art. 15(6) TEU);

· ‘At his level and in that capacity’, s/he ensures the external representation of the Union on issues concerning its common foreign and security policy, ‘without prejudice to the powers of the High Representative of the Union for Foreign Affairs and Security Policy (Art. 15(6) TEU).

13. National Parliaments

· Become ‘guardians’ of the subsidiarity principle (Art. 12(b) TEU): may force the Commission to reconsider a legislative proposal on the grounds of a breach of subsidiarity (‘yellow card’). The matter may end up being referred to the Council and Parliament (‘orange card’), and may even lead to proceedings before the Court of Justice (Art. 8 of Protocol No 2 on the application of the principles of subsidiarity and proportionality, OJ 2007 C 306/150); 

· Involved in the scrutiny of Europol’s activities (Art. 88(2) TFEU) and the evaluation of Eurojust’s activities (Art. 85(1) TFEU).
14. Committee of the Regions

· Is granted access to the Court of Justice to defend its prerogatives, i.e. becomes a ‘semi-privileged applicant’ (Art. 263(3) TFEU).

15. EU bodies, offices and agencies

· Several new provisions in the Treaty on their existence and activities, e.g. European Defence Agency (Art. 42(3) TEU), Eurojust (Art. 85 TFEU), and Europol (Art. 88 TFEU);
· Their decisions can be subject to judicial control where they are intended to produce legal effects vis-à-vis third parties (Art. 263(1) TFEU).
III. EU decision-making

16. Co-decision

· Becomes the ‘ordinary legislative procedure’ (Art. 294 TFEU);
· Extended to agriculture and fisheries, common commercial policy, structural funds and transport, and to (currently) 3rd pillar issues – with some exceptions (Part Three, Title IV TFEU).
17. Qualified majority voting in the Council

· Use of qualified majority voting (QMV) is extended to new areas (e.g. Art. 53 TFEU), and becomes the general rule (Art. 16(3) TEU);
· Defined as 55% of Member States, comprising at least fifteen of them, and representing 65% of the population; a blocking minority must include four Member States. This new QMV will not become effective before 2014, and Member States may continue to have recourse to the Nice voting rules until 2017 (Art. 16 TEU, and Arts 3 and 4 of Protocol No 36 on transitional provisions, OJ 2007 C 306/159);
· However, the ‘Ioannina compromise’ applies (Declaration No 7, OJ 2007 C 306/250), and ‘emergency brakes’ are made available in selected areas (i.e. Member States’ right of veto despite the application of the co-decision procedure, e.g. in relation to the coordination of national social security systems: a Member State may refer the matter to the European Council where important aspects of its social security system would be affected by a legislative draft; Art. 48 TFEU).
18. Special procedures

· Special legislative procedures apply in limited areas, e.g. taxation (Art. 113 TFEU), and measures concerning social security and social protection for migrant Union citizens (Art. 21(3) TFEU). These procedures usually involve unanimous voting within the Council. They require either the consultation or consent of the European Parliament;
· However, ‘passerelle clauses’ allow the European Council to extend, through the simplified revision procedure contained in Art. 48(7) TEU, the use of the ordinary procedure to some of those areas. In certain circumstances, the Council may also decide (by unanimity) to extend the use of QMV (see also Art. 81(3) TFEU);

· Enhanced cooperation is made easier (Art. 20 TEU, Arts. 326-334 TFEU);
· Specificity of CFSP decision-making is maintained (Title V, chapter 2 TEU);
· New rules to facilitate permanent structured cooperation in defence matters (Arts. 42(6) and 46 TEU; Protocol No 10 on permanent structured cooperation, OJ 2007 C 306/153);

· Euratom continues to be based on a distinct Treaty (Protocols 1 and 2 annexed to the Treaty of Lisbon, OJ 2007 C 306/165 and 199).
D. SECONDARY ACTS OF THE UNION AND THE ROLE OF THE NATIONAL PARLIAMENTS

The Laeken Declaration of 15 December 2001 formulated challenges that had to be resolved. Among those were the simplification of the Union's instruments and more democracy, transparency and efficiency in the European Union.

I. Simplification of the Union’s instruments

At present a whole range of instruments exist. The key question raised by the Laeken Declaration was therefore whether the Union's various instruments should be better defined and whether their number should be reduced. It was suggested to introduce a distinction between legislative and executive measures.

The main changes provided for in the Lisbon Treaty are the following (see Arts. 288 TFEU et seq. on ‘The legal acts of the Union’): on the one hand, the various legal instruments that are used in the present 2nd and 3rd pillars are abolished, while on the other hand, a distinction is made between legislative and non-legislative acts. More specifically:

· The instruments are listed in Art. 288 TFEU (which is the amended version of the present Art. 249 EC): ‘regulations, directives, decisions, recommendations and opinions’. Only the definition of ‘decision’ is amended. The institutions can also adopt a decision without a specific addressee.

· The legal acts mentioned in Art. 288 TFEU can be legislative or non-legislative acts, which mainly depends on the decision-making procedure that is used when a measure is adopted.

· Legislative acts are acts adopted through the ‘ordinary’ or a ‘special’ legislative procedure (see the new Art. 289 TFEU). The ordinary legislative procedure is the (amended) co-decision procedure. Special legislative procedures can be found in specific legal bases provided for in the Treaties. Those procedures generally involve the Council acting by unanimity, sometimes after consulting or with the consent of the European Parliament. Via ‘passerelle clauses’ some of the special procedures can be changed to the ordinary legislative procedure.

· Non-legislative acts comprise all other instruments, which are adopted through a non-legislative procedure. They can be divided into three categories: 1) those adopted directly under the Treaties on a specific legal basis, 2) delegated acts in situations where the Commission has been authorised to supplement or amend a ‘non-essential element’ of a legislative act (see the new Art. 290 TFEU), and 3) implementing acts of the Commission or the Council which are required for the uniform application of Union law.

II. More democracy, transparency and efficiency in the European Union

One of the means to increase democracy in the EU was the possible involvement of national Parliaments in the decision-making process. Questions raised by the Laeken Declaration were: Should they be represented in a new institution, alongside the Council and the European Parliament? Should they have a role in areas of European action in which the European Parliament has no competence? Should they focus on the division of competence between the Union and the Member States, for example through preliminary checking of compliance with the principle of subsidiarity?


The main changes provided for in the Lisbon Treaty are the following (see Protocol No 1 on the role of national Parliaments in the European Union, OJ 2007 C 306/148, and Protocol No 2 on the application of the principles of subsidiarity and proportionality, OJ 2007 C 306/150):

· Commission consultation documents shall be forwarded directly to the national Parliaments.

· Draft legislative acts shall be forwarded to the national Parliaments at the same moment the proposals are sent to the European Parliament and the Council.

· The right of the national Parliaments as described below can only be invoked against draft legislative acts.

· Within eight weeks, any national Parliament may object to a draft legislative proposal on the grounds of a breach of subsidiarity.

· If the objection is supported by at least one third of the national Parliaments, the proposal should be reconsidered (‘yellow card’ procedure).

· If the Commission wishes to maintain the proposal it must give reasons for this decision.

· If the objection was supported by at least a simple majority of the national Parliaments the Commission must justify its refusal to withdraw the proposal in a reasoned opinion, which will be forwarded to the Council, and the European Parliament, who will then decide the matter (‘orange card’ procedure).

· The ECJ will still be competent to review a legislative act with regard to its  conformity with the principle of subsidiarity on the initiative of a Member State based on Art. 230 TFEU. The national Parliaments can only act through their governments. See Art. 8 of Protocol No 2 on the application of the principles of subsidiarity and proportionality: ‘The Court of Justice of the European Union shall have jurisdiction in actions on grounds of infringement of the principle of subsidiarity by a legislative act, brought in accordance with the rules laid down in Art. 230 TFEU by Member States, or notified by them in accordance with their legal order on behalf of their national Parliament or a chamber thereof.’

E. DEMOCRATIC LIFE IN THE UNION

I. A new concept of dual political legitimacy

Insufficient democratic legitimacy is an important factor for the low involvement in EU affairs of the European citizen. It is a barrier to a stronger identification with Europe as a political and cultural phenomenon. In the last 15 years public support for the EU has dropped from an average of 70% to no more than 50%. Improving democracy in the EU is therefore a priority.


The Lisbon Treaty introduces the concept of dual political legitimacy as a new characteristic of the EU. According to Art. 10(2) TEU, the Member States are represented by the European Council and the Council of Ministers and citizens are directly represented at Union level by the European Parliament. This is a break with the previous functional orientation of the EU institutional structure.

19. General provisions on democracy

Democracy is one of the values of the EU (Art. 2 TEU). It has to be promoted both internally and externally (Art. 3(1) TEU). Internal violations can be sanctioned under the special procedure of Art. 7 TEU. These provisions confirms that Art. 2 TEU is not declaratory in nature, but has a constitutive character. Art. 49 TEU refers to Art. 2 values as a basis for membership and the Charter of Fundamental Rights of the European Union as a characterisation of the democratic life of the EU. On the external front, democracy is a value to be developed in relations between the EU and neighbouring countries (Art. 8 TEU). Democracy is also introduced as a founding principle of the external relations of the EU (Art. 21(1) 1 TEU).

20. Specific provisions on democracy

Specific provisions on democracy are to be found in the new Title II on ‘Provisions on democratic principles’ (Arts. 9-12 TEU). It contains new provisions on European citizenship as well as representative and participatory democracy (see in particular Art. 11(4) TEU on the citizens’ initiative).

Entirely new is Art. 12 TEU on the role of national Parliaments (not mentioned in the Constitutional Treaty) with Protocol No 1 on the role of national Parliaments in the EU  (OJ 2007 C 306/148) and Protocol No 2 on the application of the principles of subsidiarity and proportionality (OJ 2007 C 306/150). National Parliaments should not apply these new provisions in a defensive manner, looking at subsidiarity entirely from a national, defensive point of view. They can be a positive factor of integration if they understand in each case the implications for other countries. In a broader sense they should not be rivals for the European Parliament, but act in a complimentary, partnership way. In this respect, the rejection of the Netherlands’ proposal for the ‘red card’ procedure must be welcomed. National Parliaments are not institutions of the EU and should therefore not play a decisive role in the EU decision-making process.


An interesting test case is the future of the national right of consent in 3rd pillar matters in the Netherlands context. Under the Lisbon Treaty, the 3rd pillar is – to use a term of the present law – ‘communitarised’. National parliamentary participation in the decision-making process will therefore be replaced by full involvement of the European Parliament. The national consent procedure will then be redundant. It remains to be seen whether the national parliament will as a consequence abandon this procedure.

II. The European Parliament

The powers of the European Parliament have been significantly strengthened, both directly (new powers) and indirectly (as a result of the new cases of QMV). New working methods will have to be developed. The weak spot in the system remains, as indicated above, the lack of legitimacy. European elections evoke little interest. They are seen as second-rate national elections, at best an opinion poll on the popularity of governing and opposition parties. National democracies are characterised by power struggles with democratic participation at the national level. This factor is absent at the European level.


At European level, no political battle is waged concerning issues that are decided at the European level. As a result there is apathy in the electorate with an ever-lower turn out. This situation can only be corrected by politicising the European decision making process.


In the short term the election of the Commission President by the European Parliament (Art. 17(7) TEU) on the proposal by the European Council might become more interesting if group leaders in the European Parliament will be more involved in the procedure. European elections thereby should become more relevant as a factor for organising power at the European level.

In the longer term European Parliament elections should be linked with European and not national electoral lists. This will have an impact on the formation of European political parties. A rudimentary beginning of party formation at the European level already exists in the European Parliament. Most dividing lines are not national in nature, but are determined by different ideological or societal views. Perhaps a citizens’ initiative will influence the process of having European electoral lists.

F. ENHANCED COOPERATION

I. Introduction

Under the existing Treaties it is possible for a group of Member States to harmonise law and integrate further than all of the Member States as a collective group. Under the Lisbon Treaty this remains possible. Forms of enhanced cooperation already existed before it was formally enshrined in the EU and EC Treaties (e.g. Schengen and the third stage of the monetary union, the Euro). Various names are used: under the Treaty of Amsterdam it was called ‘closer cooperation’ and as of the Treaty of Nice it has been called ‘enhanced cooperation’. Other terms are differentiation, multiple-speed integration, variable geometry, Europe à la carte or flexible integration. Some authors refer to the ‘European Onion’,
 where unity of law is replaced by multiplicity (with the layers of an onion) and where the group of Member States working the most closely together is found at the core.

II. Main features

Under the present law, enhanced cooperation is available in all pillars, although the procedures differ per pillar. As the pillar structure will be lost with the Treaty of Lisbon, the rules on enhanced cooperation will be regrouped. The new rules are contained in Title IV TEU (which contains only one provision: Art. 20 TEU) and in Title III, Part 6 TFEU (Arts. 326-334 TFEU).


The procedures for closer cooperation in the 1st pillar (more specifically, in relation to EC law) and in the 3rd pillar (PJCCM), are integrated under the Treaty of Lisbon. For the second pillar (CFSP), for which enhanced cooperation was only just introduced in the Treaty of Nice, a special procedure is provided for under the Lisbon Treaty. No enhanced cooperation is foreseen in respect of the Euratom Treaty (Art. 3 of Protocol No 2 annexed to the Treaty of Lisbon, amending the Treaty establishing the European Atomic Energy Community, OJ 2007 C 306/199).

III. Relevant provisions

	
	Current Treaties
	Lisbon-Treaty

	General and procedural rules
	Arts. 43-45 EU
	Art. 20 TEU

Arts. 326-228, 330 and 332-334 TFEU

	1st pillar / EC
	Arts. 11 & 11a EC
	Arts. 329(1) and 331(1) TFEU

	2nd pillar / CFSP
	Arts. 27a-27e EU
	Arts. 329(2) and 331(2) TFEU

	3rd pillar / PJC
	Arts. 40-40b EU
	(same as 1st pillar)


IV. Main changes on the rules on enhanced cooperation from Amsterdam to Lisbon

	Amsterdam 

(‘closer cooperation’)
	Nice 

(‘enhanced cooperation’)
	Constitution 

(‘enhanced cooperation’)
	Lisbon 

(‘enhanced cooperation’)

	Minimum number of participating Member States (MSt): changed from 8 to 9

	Majority of MSt
	8 MSt
	1/3 of MSt, at least 8
	9 MSt

	Role of European Commission (EC) / High Representative (HR): changed for 3rd pillar, Commission has de facto veto right

	· 1st pillar: request by MSt to EC (de facto veto right)

· 2nd pillar: not applicable

· 3rd pillar: request by MSt to Council
	· 1st pillar: request by MSt to EC (de facto veto right)

· 2nd pillar: request by MSt to Council

· 3rd pillar: request by MSt to EC; when EC refuses, direct request to Council
	Request by MSt to EC for any enhanced cooperation (also de facto veto right for PJC), with the exception of CFSP: request to Council, forwarded to HR and EC for opinion
	Request by MSt to EC for any enhanced cooperation (also de facto veto right for PJCCM), with the exception of CFSP: request to Council, forwarded to HR and EC for opinion

	Role of Council: no change

	· 1st and 3rd pillars:
veto for each MSt (through European Council)

· 2nd pillar: not applicable
	· 1st and 3rd pillars: 
qualified majority voting (QMV)

· 2nd pillar:
veto for each MSt


	QMV for any enhanced cooperation, with the exception of CFSP, for which unanimity is required
	QMV for any enhanced cooperation, with the exception of CFSP, for which unanimity is required

	Role of European Parliament (EP): consent in all areas except  CFSP

	EP is consulted 
	· 1st pillar: assent in co-decision areas; in other areas EP is consulted

· 2nd pillar: EP is informed

· 3rd pillar: EP is consulted
	Consent for any enhanced cooperation, with the exception of CFSP where EP is  informed
	Consent for any enhanced cooperation, with the exception of CFSP where EP is informed

	Non-participating MSt joining enhanced cooperation in progress: EC loses veto in 1st pillar; EC gains power in 3rd pillar 

	Council authorisation
	· 1st pillar: EC authorisation

· 2nd and 3rd pillars: Council authorisation


	EC authorisation for any enhanced cooperation (when EC refuses, direct request to Council), with exception of CFSP, for which Council authorisation is required
	EC authorisation for any enhanced cooperation (when EC refuses, direct request to Council), with the exception of CFSP, for which Council authorisation is required


V. Special procedure (‘emergency exit’) for judicial cooperation in criminal matters and police cooperation

In the event that a member of the Council considers that a draft directive in the field of PJCCM would affect fundamental aspects of its criminal justice system, the Member State may request the suspension of the ordinary legislative procedure (so-called ‘emergency brake’). In this context, Arts. 82(3), 83(3), 86(1), and 87(3) TFEU provide for special rules on enhanced cooperation. In the case of disagreement on the suspension, and ‘if at least nine Member States wish to establish enhanced cooperation on the basis of the draft directive concerned, they shall notify the European Parliament, the Council and the Commission accordingly. In such a case, the authorisation to proceed with enhanced cooperation referred to in Article 20(2) of the Treaty on European Union and Article 329(1) of this Treaty [i.e. the TFEU] shall be deemed to be granted and the provisions on enhanced cooperation shall apply.’ This represents an ‘emergency exit’ for the Member States wishing to proceed. The special procedure on enhanced cooperation concerns the following issues:

· Art. 82(3) TEU: mutual recognition of judgments and judicial decisions and judicial cooperation in criminal matters having a cross-border dimension;

· Art. 83(3) TEU: approximation of the definition of criminal offences and sanctions in the areas of particularly serious crime with a cross-border dimension;

· Art. 86(1) TEU: establishment a European Public Prosecutor's Office from Eurojust;

· Art. 87(3) TEU: operational cooperation between the police, customs and other specialised law enforcement services in relation to the prevention, detection and investigation of criminal offences.

VI. Real change?

The Treaty of Lisbon does not seem to change a lot of the rules on enhanced cooperation. In fact, most of the changes seem to be reflections of changes already made in other contexts. Thus, the most important change, namely the fact that the rules on enhanced cooperation are consolidated in the TFEU (instead of having a specific set of rules for enhanced cooperation in each pillar), is due to the fact that the pillars are absorbed into the EU. Regarding the role of the institutions in the procedure for enhanced cooperation, it can be said that the Commission and the European Parliament gain powers, especially in the field of PJCCM (consent of the EP instead of mere consultation). However, a separate procedure remains in place for the CFSP. A truly new element is the ‘emergency exit’ procedure in the area of PJCCM.

G. THE NEW POSITION OF THE 2nd AND 3rd PILLARS

Post-Lisbon, the European Union will have at its foundation two Treaties: the Treaty of European Union (TEU) and the Treaty on the Functioning of the European Union (TFEU). What is now the 2nd pillar will remain in the TEU, whereas the 3rd pillar will be assimilated within what is presently called ‘the Community method’ in the TFEU.

I. Common Foreign and Security Policy (CFSP)

21. Nature and instruments

The CFSP is contained in Title V, chapter 1 of the TEU (Arts. 21 TEU et seq.). The provisions on CSFP (Arts. 42 et seq.) form the second section of that title. Although the Treaty of Lisbon abolishes the present pillar structure, CFSP remains effectively a separate area with intergovernmental procedures, i.e.:

· Predominantly unanimous decision making;

· Exclusion of competence to adopt legislative acts (Art. 31 TEU);

· High Representative for Foreign Affairs and Security Policy (HR);

· Marginal influence of the Commission and of the European Parliament;

· (Virtually) No jurisdiction for the ECJ.

The present instruments (Joint Actions, Common Positions and Common Strategies) are replaced by ‘decisions’ (Arts. 22 and 42(2) TEU).

22. European Security and Defence Policy (ESDP)

The Treaty of Lisbon reflects the Union’s increased military ambitions. Under the present EU Treaty, Art. 2 states that the Union’s competence in CFSP includes ‘the framing of a common defence policy, which might lead to a common defence’ (emphasis added). This statement is repeated unchanged by Art. 24 TEU, but Art. 42 TEU states that ‘the common security and defence policy shall include the progressive framing of a common Union defence policy. This will lead to a common defence when the Council, acting unanimously, so decides’.

There are several important differences with the old situation. In Art. 42 TEU for example, the mandate of the European Defence Agency (EDA, Joint Action 2004/551/CFSP) is extended in several ways. Another important new development is the ‘solidarity clause’, a mutual defence provision in case of armed aggression (Art. 42(7) TEU, see also Art. 222(1)(a) TFEU which stipulates the same in cases of, amongst other things, terrorism).

The High Representative plays a central role in ESDP. Amongst other things, Art. 43 TEU states that the HR ensures the coordination of the Union’s military tasks. From this it would seem that the envisaged role of the HR could become that of ‘commander in chief’ on the operational level. The Treaty of Lisbon is silent on matters such as coordination with Nato’s DSACEUR (Deputy Supreme Allied Command Europe) and the 2002 EU-NATO declaration on ESDP (Berlin Plus, giving the EU access to NATO’s operational assets and capabilities).

II. Area of Freedom, Security and Justice (AFSJ)

Common policies in the AFSJ (including Schengen) are to be assimilated into what is now called the ‘Community method’ in the TFEU (Title V). Art. 82 TFEU provides that judicial cooperation in criminal matters shall be based on the principle of mutual recognition of judgments and judicial decisions and shall include the approximation of the laws and regulations of the Member States in the areas referred to in paragraph 2 of that article, and Art. 83 TFEU. Title V provides a unified set of legal bases for Union action across the board, including a legal basis for adopting directives on the definition of criminal offences and sanctions in ‘areas which have been subject to harmonization measures’ (Art. 83(2) TFEU, i.e. environmental law and maritime safety) and a legal basis for the creation of a European Public Prosecutor’s Office. An important development is that legislative measures will henceforth have direct effect. Furthermore, the new AFSJ implies a significant enhancement of the role of the European Parliament through the use of qualified majority voting. The powers of review of the ECJ are extended. The Schengen Acquis is amended.


Overall, there is a significant increase in the powers of the Union to act in the AFSJ, with increased democratic accountability and better protection of individuals’ rights. Nevertheless, there are also a number of specificities, which continue to reflect the sensitivities that surround PJCCM: emergency brakes (see below), a lower threshold for a ‘yellow card’, a shared right of initiative between the Commission and the Member States, and certain ‘special procedures’.

III. Enhanced cooperation and emergency brakes

23. Social security

Art. 48 TFEU provides that if a Member State declares that a draft legislative act would affect important aspects of its social security system, the ordinary legislative procedure is suspended. The Council thereupon either terminates the suspension of the ordinary legislative procedure or takes no action or requests the Commission to come up with a new proposal.

24. Criminal law

Arts. 82(3) and 83(3) TFEU provide for ‘emergency brakes’ in case a draft directive ‘would affect fundamental aspects’ of the criminal system of a Member State. Again, this suspends the ordinary legislative procedure. In such cases, the remaining Member States may go forward on the basis of Art. 20 TFEU, which lays down the possibility of enhanced cooperation (if the objectives of such cooperation cannot be attained within a reasonable period of time by the Union as a whole, and provided that at least 9 Member States participate).

H. THE AREA OF FREEDOM, SECURITY AND JUSTICE

I. Introductory remarks

The Area of Freedom, Security and Justice (AFSJ) denominates a policy field that is as notorious for its substantive diversity (ranging from judicial cooperation in civil matters to border controls) as for its institutional inability to respond quickly to public expectations and challenges on the ground. Since the substantive diversity is unlikely to disappear, it is interesting to assess the extent to which the Lisbon Treaty will improve the institutional framework.


At first sight, the Lisbon Treaty introduces a major change in this respect, as it entails the demolition of the pillar structure (at least as far as the 1st and 3rd pillars are concerned, the 2nd pillar now hiding in the new TEU). The various components of the AFSJ are neatly grouped together. One may expect more efficient decision-making, since co-decision (featuring an exclusive right of initiative for the Commission, qualified majority voting in the Council and a co-legislative role for EP) is the rule. The entire policy area, with a few exceptions, is subject to judicial review.

At the same time, however, the new legal regime allows for a number of derogations from general rules, ‘emergency brake procedures’ and so on. In fact, the Lisbon ‘flexibility mechanisms’ go well beyond those foreseen in the Constitutional Treaty. The question for the coming years will be how the stated ambition to construct a common AFSJ can be reconciled with the apparently inevitable drive for differentiation.

II. ‘Family reunification’

The AFSJ has a short but complex history with some similarities to a family in trouble. Born in Maastricht under the name ‘Cooperation in the field of Justice and Home Affairs’ and housed in the new 3rd pillar of the EU, the family was separated only a few years later in Amsterdam. A twin (immigration and asylum) was placed in custody (i.e. Title IV of the EC Treaty), together with their smaller sister (cooperation in civil matters). Two brothers stayed behind in Title VI of the EU Treaty: police and judicial cooperation in criminal matters. At the same time a cousin who had so far remained outside the household – the so-called ‘Schengen Acquis’, based on separate treaties between some of the Member States – joined the family in the EC Treaty.


In Lisbon it was decided to bring the siblings back together. They are now all placed in Title V of the TFEU. There are five chapters, featured under the proud heading of ‘Area of Freedom, Security and Justice’, namely:

1. General provisions (new Arts. 67-76 TFEU);

2. Policies on border checks, asylum and immigration (Arts. 77-80 TFEU);

3. Judicial cooperation in civil matters (Art. 81 TFEU);

4. Judicial cooperation in criminal matters (Arts. 82-86 TFEU);

5. Police cooperation (Arts. 87-89 TFEU).

All this is preceded by the new Art. 3(2) TEU which refers to the constitution of the AFSJ as one of the aims of the EU – even before the establishment of the internal market and the economic and monetary union: ‘The Union shall offer its citizens an area of freedom, security and justice without internal frontiers, in which the free movement of persons is ensured in conjunction with appropriate measures with respect to external border controls, asylum, immigration and the prevention and combating of crime.’


To summarise the history in pre-Lisbon jargon: what started as an entirely intergovernmental policy area, has gradually been integrated into Community law. This result should satisfy those who criticised the Treaty of Maastricht for introducing a ‘Europe of bits and pieces’. Ironically the result of Lisbon is that, at the very moment that the European Community disappears, all elements of the AFSJ is subjected to ‘the Community method’.

It should be added that this picture is somewhat simplified, as there are various Protocols that need to be taken into account. Thus, the Schengen Protocol annexed to the Treaty of Amsterdam (OJ 1997 C 340/93) regulates the integration of the Schengen Acquis into the EU framework, taking into account the special positions of Denmark on the one hand, and the UK and Ireland on the other. This Protocol is amended by way of Protocol No 1 annexed to the Lisbon Treaty (i.e. the Protocol amending earlier Protocols, OJ 2007 C 306/165, regarding Schengen, see p. 182) and becomes Protocol No 19. Norway and Iceland will continue to be associated with the Schengen Acquis. In the future, Switzerland will also be associated through a bilateral Treaty. The Protocol on the position of the UK and Ireland in respect of the AFSJ (OJ 1997 C 340/99) is amended by way of Protocol No 1 annexed to the Lisbon Treaty (regarding the AFSJ Protocol, see p. 185) and becomes Protocol No. 21. In essence, these two countries are not be involved in decision-making concerning the entire AFSJ (Art. 1) and are not be affected by it (Art. 2), unless they decide to opt-in (Arts. 3 and 4). This means that the scope of British/Irish exceptionalism has increased; currently it only applies to Title IV of the EC Treaty (visas, asylum etc.).

III. Decision-making

As a rule, at present the Council can adopt decisions concerning the AFSJ only by unanimity, the European Parliament having merely advisory powers. This will change drastically once the Lisbon Treaty enters into force. The ‘ordinary legislative procedure’, i.e. co-decision involving QMV in the Council, shall apply to most policy areas. Examples are notably asylum (Art. 78 TFEU), immigration (Art. 79), judicial cooperation in civil and criminal matters (Arts. 81 and 82 TFEU, respectively), and the definition of criminal offences and sanctions (Art. 83 TFEU).


Some special arrangements apply, however, to apparently sensitive policy areas, such as family law (Art. 81(3) TFEU), the establishment of a European Public Prosecutor’s Office (Art. 86(1) TFEU, see also below), and cross-border operations by law enforcement agencies (see Art. 89 TFEU). In these areas, the Council shall act unanimously after consulting the European Parliament.

IV. Instruments

With the destruction of the 3rd pillar, its idiosyncratic instruments will disappear: common positions and framework decisions. Admittedly, Title V does not contain a general list of available instruments (such as the current Art. 34 EU), and several provisions refer to ‘measures’ (e.g. Arts. 77(2), 78 and 87(3) TFEU) or even ‘provisions’ (Art. 7(3) TFEU) to be adopted at some point – but the reference in these provisions to ‘the ordinary legislative procedure’ (as defined in Art. 289 TFEU) implies that the choice is then limited to the classic instruments of regulations, directives and decisions. In addition, many individual provisions indicate that we may indeed expect ‘directives’ (e.g. Art. 83 TFEU), ‘regulations’ (e.g. Arts. 85 and 88 TFEU) and ‘decisions’ (e.g. Art. 86(4) TFEU).

V. Emergency brakes and flexibility clauses

The increase in the powers of the Union to act in the AFSJ is matched to a certain degree by the introduction of flexibility clauses, especially in the area of criminal justice: Arts. 82(3) and 83(3) TFEU feature ‘emergency brakes’, whereas Art. 69 TFEU emphasises the role of national Parliaments in securing compliance with the principles of subsidiarity and proportionality.


Under Art. 81(3) TFEU, any national parliament has a veto power when a proposal is made to start using the ordinary legislative procedure in the area of family law with cross-border implications (think of the recognition of same-sex marriages in other countries). If a national parliament objects, unanimity in the Council continues to be required for the adoption of such measures.


Anticipating divergent views, there are several provisions that enable an avant-garde to go ahead and enhance their cooperation to an extent that the remaining States are unwilling to accept. See Arts. 82(3) and 83(3) TFEU (accompanying the use of the ‘emergency brake’), Art. 86 TFEU (on the European Public Prosecutor’s Office), and Art. 87 TFEU (police cooperation). One remarkable provision in this connection is the general clause of Art. 73 TFEU:

‘It shall be open to Member States to organise between themselves and under their responsibility such forms of cooperation and coordination as they deem appropriate between the competent departments of their administrations responsible for safeguarding national security.’

This raises the question of whether this clause is limited to cooperation as regards national security issues, or whether Art. 73 TFEU provides a wider basis. After all, the fact that a particular department is ‘responsible for safeguarding national security’ does not exclude that it is active in other policy areas as well, and it may well wish to cooperate in those other areas.

VI. Towards a European Public Prosecutor’s Office

From a substantive point of view, the most remarkable step is arguably reflected in Art. 86 TFEU, which provides the legal basis for the establishment of a European Public Prosecutor’s Office. Paragraphs 1 and 2 expressly limit the Office’s responsibility to the investigation and prosecution of offences against the Union’s financial interests – but paragraph 4 allows for a special procedure to extend the Office’s powers to serious cross-border crime. Many challenges lie ahead: the adoption of rules regulating the Office’s activities, evidence, judicial review and, last but not least, giving substance to the Office’s power to appear as prosecutor in domestic courts – which may mean very different things in each of the Member States.

VII. Judicial remedies

Title V itself is silent on the issue of judicial review, so we have to refer back to the general provisions on the ECJ (Art. 19 TEU and Arts. 251-281 TFEU). The AFSJ is not mentioned here – except for Art. 276 TFEU, which confirms in a somewhat awkward backhand fashion that the Court of Justice has ‘powers’ as regards the AFSJ. We may assume, therefore, that the ECJ has full jurisdiction over the AFSJ, which represents a major step ahead when compared to the existing situation (see current Art. 68 EC and Art. 35 EU). Also the unfortunate system of the current Art. 68 EC (allowing only the highest national courts to raise preliminary questions) is abolished. Pursuant to Art. 276 TFEU, the operations carried out by national law-enforcement services continue to be excluded from the Court’s review (i.e. the current Art. 35(5) EU).

Art. 10 of Protocol No 36 on transitional provisions (OJ 2007 C 306/159) stipulates that for a period of five years the Commission will not be able to bring an infringement action in respect of pre-existing 3rd pillar acts, and the Court will continue to have only the limited jurisdiction as currently provided for in Art. 35 EU.

VIII. Various issues

Art. 75 TFEU provides a legal basis for the adoption of anti-terrorist measures, such as the freezing of funds. The last sentence stipulates that legal safeguards shall be provided. This is mirrored by Art. 275 TFEU, which grants jurisdiction to the ECJ to review the legality of these measures. All this is to be welcomed – but the question remains how the EU, when implementing binding UN sanctions, could introduce these safeguards and offer judicial review if the UN regime itself does not make allowance for it. This is currently a hotly debated issue – see for instance the Kadi case, now pending. One possibility is that Art. 75 TFEU will be used as a legal basis for measures against ‘EU terrorists’ (i.e. persons and groups which the EU decides of its own motion to designate as terrorist); one of the CFSP provisions (e.g. Art. 28 TEU) could then be used as a legal basis for implementing UN sanctions. In such a scenario, it would be clear that the ECJ is competent to review the first category of cases, but Art. 275 TFEU is silent on the second group.

Another question – which is not limited to the AFSJ – that comes to mind is how the new set-up will affect existing arrangements that were based on the pillar paradigm. The mandate of the Fundamental Rights Agency, for instance, is expressly limited to what now is known as the 1st pillar. Art. 3 of Regulation 168/2007 provides: ‘(1) The Agency shall carry out its tasks [...] within the competencies of the Community as laid down in the Treaty establishing the European Community. (2) [...] (3) The Agency shall deal with fundamental-rights issues in the European Union and in its Member States when implementing Community law.’ It seems unlikely that this limitation – the outcome of a tough political struggle – will simply vanish after the Lisbon Treaty will have entered into force. But how can it be preserved? To re-write this Regulation (and many others) would be a huge task that would, moreover, be far from a mechanical exercise.

I. FUNDAMENTAL RIGHTS

I. Changes and additions to the wording of the Treaty

Under the Lisbon Treaty, the current Art. 6(1) EU will become Art. 2 TEU, with some amendments. The current ‘principles’ become the ‘values’ of the EU. For the first time, ‘the rights of persons belonging to minorities’ are mentioned in the Treaties. Art. 2 TEU provides:

 ‘The Union is founded on the values for respect for human dignity, liberty, democracy, equality, the rule of law, and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.’

The current Art. 6(2) EU is retained (with a slightly different wording) as Art. 6(3) TEU. The new Art. 6 TEU reads as follows:

 ‘1. The Union recognizes the rights, freedoms and principles set out in the Charter of Fundamental Rights of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same legal value as the Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general provisions in Title VII of the Charter governing its interpretation and application and with due regard to the explanations referred to in the Charter, that set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union’s competences as defined in the Treaties.

3. Fundamental rights, as guaranteed by the European Convention for the protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member States, shall constitute general principles of Union’s law.’

In Art. 7 TEU on the suspension of certain rights resulting from membership of the Union, the most important change is that it is the European Council, rather than the Council of Ministers, that determines the existence of a serious and persistence breach by a Member State (Art. 7(2) TEU).

II. Issues raised by the changes in the Treaty

25. The Charter of Fundamental Rights

The Charter is not incorporated into the Treaty by text, but only appears by reference. The text of the Charter was adapted on 12 December 2007 (OJ 2007 C 303/1). The most important changes were carried out earlier, during the work of the Convention on the Constitutional Treaty. Four paragraphs were added to Art. 52, and to better reflect the changes in the content of the article its title has been changed from ‘Scope of guaranteed rights’ to ‘Scope and interpretation of rights and principles’.


As it becomes clear from the Explanations on Art. 52 of the Charter (OJ 2007 C 303/17), Member States wanted to put a strong emphasis on the distinction between rights and principles. To prevent any judicial activism on the part of the Court of Justice in the future, they clarified that principles are to be implemented by legislative and executive acts when so desired (Art. 52(5) of the Charter), and that ‘[t]hey shall be cognisable only in the interpretation of such acts and in the ruling on their legality’ (Art. 52(6) of the Charter).

Although it has been ensured by Art. 52(5) of the Charter that principles are not to have direct effect unless they have been implemented by legislative and executive acts, this has not allayed the concerns of the UK and Poland, and they have added Protocol No 30 on the application of the Charter (OJ 2007 C 306/156). Art. 1(1) of the Protocol provides that the Charter does not extend the ability of the Court of Justice, or any court or tribunal of Poland or the UK, to find the laws, practices or action of those two countries inconsistent with the fundamental rights, freedoms and principles that the Charter reaffirms. Art. 1(2) adds that in particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates justiciable rights applicable to Poland or the UK except in so far as Poland or the UK has provided for such rights in its national law. Finally, Art. 2 states that, to the extent that a provision of the Charter refers to national laws and practices, it shall only apply to Poland or the UK to the extent that the rights and principles it contains are recognised in the law or practices of Poland or the UK.


To complicate things further, the new Polish administration has adopted a unilateral Declaration regarding the Protocol signed by its predecessor (Declaration No 62, OJ 2007 C 306/270). The declaration states that, having regard to the tradition of Solidarity, Poland fully respects social and labour rights as established by Union law and, in particular, those reaffirmed in Title IV of the Charter.


Another interesting point is that although the Charter is to ‘have the same legal value as the Treaties’ (Article 6(1) TEU), it is not part of the Treaties. Under the Lisbon Treaty, a different procedure of amendment applies (agreement between the EU institutions, as compared to the Treaty revision procedure under the Constitutional Treaty).

26. The relationship between the Charter and the case law on general principles of law

The fact that, according to Art. 51(1), the Charter is addressed to the Member States ‘only when they are implementing Union law’, casts doubt on the well-established principle that fundamental rights bind the Member States whenever they are acting ‘within the scope of Community law’, even when they are derogating from the Treaty. The question is whether this is simply a drafting deficiency that can be remedied by broader interpretation on the part of the Court, ensuring consistency with its case law on general principles, or whether that wording will require a change in the Court’s case law. If the latter is going to be the case, one wonders what the role to be played by the general principles of law would be, what would their relationship be with the corresponding provisions of the Charter, which one is to take priority etc.

27. The accession of the EU to the European Convention on Human Rights
Many scholars agree that Art. 6(2) TEU provides not only a legal basis, but imposes an obligation on the Union to accede to the European Convention on Human Rights (ECHR). Under the new arrangements the approval of the EU’s accession to the ECHR is to be by means of unanimous voting and national ratification. This is different in the Constitutional Treaty, which provided for qualified majority voting.


Protocol No 8 is annexed to the Treaties relating to Art. 6(2) TEU on the accession of the Union to the ECHR (OJ 2007 C 306/155). According to Art. 1, the agreement relating to the accession of the Union to the ECHR:

‘[…] shall make provision for preserving the specific characteristics of the Union and Union law, in particular with regard to:

(a) the specific arrangements for the Union’s possible participation in the control bodies of the European Convention;

(b) the mechanisms necessary to ensure that proceedings by non-Member States and individual applications are correctly addressed to Member States and/or the Union as appropriate.’
Art. 2 of the Protocol provides that the agreement referred to in Art. 1 shall ensure that accession of the Union shall not affect the competences of the Union or the powers of the institutions, as well as the situation of Member States in relation to the European Convention. Finally, Art. 3 of the Protocol stipulates that ‘[n]othing in the agreement referred to in Article 1 shall affect Article 344 of the Treaty on the Functioning of the European Union.’ Art. 344 TFEU stipulates that ‘Member States undertake not to submit a dispute concerning the interpretation or application of the Treaties to any method of settlement other than those provided for therein’.


Accession to the ECHR is expected to complement the existing system of fundamental rights protection in the EU together with the Charter. Gaps in judicial protection under the current Community law are expected to be remedied. It has been often discussed in the literature that the absence of a judicial remedy before the ECJ might itself constitute a violation of the ECHR. A possible positive effect of accession therefore, could be the enlargement of the jurisdiction of the ECJ in such cases. This could be achieved either by Treaty amendment or in some areas by a less strict interpretation by the ECJ on the conditions for individual locus standi for instance, with the effect of enlarging individuals’ access to the EU Courts.
 An additional benefit of accession will be the fact that there will be a direct means of challenging the infringement of fundamental rights by primary EU law (including Accession Agreements).

J. EU CITIZENSHIP

I. Basic provisions

EU citizenship was established in the Maastricht Treaty (Art. 8 of the EC Treaty in the Maastricht version). The current basic provision is Art. 17 EC. It reads as follows (emphasis added):

‘1. Citizenship of the Union in hereby established. Every person holding the nationality of a Member State shall be a citizen of the Union. Citizenship of the Union shall complement and not replace national citizenship.

2.Citizens of the Union shall enjoy the rights conferred by this Treaty and shall be subject to the duties imposed thereby.’

Under the Lisbon Treaty, the basic article on citizenship is Art. 20 TFEU (emphasis added):

 ‘1. Citizenship of the Union is hereby established. Every person holding the nationality of a Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to and not replace national citizenship.

2. Citizens of the Union shall enjoy the rights and be subject to the duties provided for in the Treaties. They shall have, inter alia:

(a) the right to move and reside freely within the territory of the Member States;
(b) the right to vote and to stand as candidates in elections to the European Parliament and in municipal elections in their Member State of residence, under the same conditions as nationals of that State;
(c) the right to enjoy, in the territory of a third country in which the Member State of which they are nationals is not represented, the protection of the diplomatic and consular authorities of any Member State on the same conditions as the nationals of that State;

(d) the right to petition the European Parliament, to apply to the European Ombudsman, and to address the institutions and advisory bodies of the Union in any of the Treaty languages and to obtain a reply in the same language.

These rights shall be exercised in accordance with the conditions and limits defined by the Treaties and by the measures adopted there under.’

The most obvious change seems to be the change in the wording from Union citizenship ‘complementing’ national citizenship to Union citizenship being ‘additional to’ national citizenship. However, the Explanatory note of the Praesidium document 528/03 of 6 February 2003 on Article 7 of the Constitutional Treaty  states: ‘The definition of citizenship of the Union in paragraph 1 follows that given in the current EC Treaty.’ This would seem to indicate that no material change was intended, but no information on the why of the change in wording is given.

II. Movement and residence

The following picture emerges from a comparison between the current Art. 18 EC and its equivalent in the Constitutional Treaty and in the TFEU:
Art. 18 EC:

‘1. Every citizen of the Union shall have the right to move and reside freely within the territory of the Member States, subject to the limitations and conditions laid down in this Treaty and by the measures adopted to give it effect.

2. If action by the Community should prove necessary to attain this objective and this Treaty has not provided the necessary powers, the Council may adopt provisions with a view to facilitating the exercise of the rights referred to in paragraph 1. The Council shall act in accordance with the procedure referred to in Article 251.

3. Paragraph 2 shall not apply to provisions on passports, identity cards, residence permits or any other such document or to provisions on social security or social protection.’

Art. III-125 Constitutional Treaty:

‘1. If action by the Union should prove necessary to facilitate the exercise of the right, referred to in Article I-10(2)(a), of every citizen of the Union to move and reside freely and the Constitution has not provided the necessary powers, European laws or framework laws may establish measures for that purpose.

2. For the same purposes as those referred to in paragraph 1 and if the Constitution has not provided the necessary powers, a European law or framework law of the Council may establish measures concerning passports, identity cards, residence permits or any other such document and measures concerning social security or social protection. The Council shall act unanimously after consulting the European Parliament.’

Art. 21 TFEU:

‘1. Every citizen of the Union shall have the right to move and reside freely within the territory of the Member States, subject to the limitations and conditions laid down in the Treaties and by the measures adopted to give them effect.

2. If action by the Union should prove necessary to attain this objective and the Treaties have not provided the necessary powers, the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, may adopt provisions with a view to facilitating the exercise of the rights referred to in paragraph 1.

3. For the same purposes as those referred to in paragraph 1 and if the Treaties have not provided the necessary powers, the Council, acting in accordance with a special legislative procedure, may adopt measures concerning social security or social protection. The Council shall act unanimously after consulting the European Parliament.’
The substance of paragraph 2 of the current EC and the TFEU provisions is essentially the same, the co-decision procedure having become the ordinary legislative procedure, as elsewhere in the Lisbon Treaty.

In Art. 21(3) TFEU, the sensitive questions of social security and social protection, hitherto exempt from action within the context of Art. 18 EC, open up to a special legislative procedure where the European Parliament is consulted and unanimity by the Council is required. Further, Art. 18(3) EC on passports, identity cards, residence permits or any other such document is moved to Title V, Chapter 2 on ‘Policies on border checks, asylum and immigration’, which introduces a special legislative procedure, with consultation of the European Parliament and unanimous Council acts. As Peers points out,
 this means that the UK, Ireland and Denmark will be able to opt out.

III. Citizens’ rights in elections

The only change in relation to Art. 19 EC and Art. 22 TFEU consists of the fact that the words ‘acting unanimously on a proposal from the Commission’ are replaced by ‘acting unanimously in accordance with a special legislative procedure’.

IV. Diplomatic or consular protection

The following picture emerges from a comparison between the current Art. 20 EC and its equivalent in the Constitutional Treaty and in the TFEU:

Art. 20 EC:

‘Every citizen of the Union shall, in the territory of a third country in which the Member State of which he is a national is not represented, be entitled to protection by the diplomatic or consular authorities of any Member State, on the same conditions as the nationals of that State. Member States shall establish the necessary rules among themselves and start the international negotiations required to secure this protection.’


Art. III-127 Constitutional Treaty:

‘Member States shall adopt the necessary provisions to secure diplomatic and consular protection of citizens of the Union in third countries, as referred to in Article I-10(2)(c).

Member States shall commence the international negotiations required to secure this protection.

A European law of the Council may establish the measures necessary to facilitate such protection. The Council shall act after consulting the European Parliament.’

Art. 23 TFEU:

‘Every citizen of the Union shall, in the territory of a third country in which the Member State of which he is a national is not represented, be entitled to protection by the diplomatic or consular authorities of any Member State, on the same conditions as the nationals of that State. Member States shall adopt the necessary provisions and start the international negotiations required to secure this protection.

The Council, acting in accordance with a special legislative procedure and after consulting the European Parliament, may adopt directives establishing the coordination and cooperation measures necessary to facilitate such protection.’

At present, Art. 20 EC leaves the tasks of establishing rules and negotiating internationally to the Member States (through bilateral agreements). In contrast, the Constitutional Treaty offered the opportunity to establish EU measures to facilitate protection for Union citizens. This seemed to be an improvement since, being left to Member State discretion, the acquis on diplomatic protection is very limited, with only two Decisions and one Guideline:

· Decision 95/553/EC of the Representatives of the Governments of the Member States meeting within the Council of 19 December 1995 regarding protection for citizens of the European Union by diplomatic and consular representations (OJ 1995 L 314/73; the fact that this is a one page decision, adopted three years after Maastricht, which entered into force only in 2002, may illustrate the Member States’ indecisiveness in this regard).

· Decision 96/409/CFSP of the Representatives of the Governments of the Member States, meeting within the Council of 25 June 1996 on the establishment of an emergency travel document (OJ 1996 L 168/4).

· Guidelines on consular protection of EU citizens in third countries (Council document 10109/06).

The Lisbon Treaty added the words ‘coordination and cooperation’ to limit the scope compared to the legal basis in the Constitutional Treaty for directives to be adopted by the Council, in accordance with the IGC 2007 Mandate, which said in point 19e that in Art. 20 on diplomatic and consular protection, as amended in the 2004 IGC, ‘the legal basis will be amended so as to provide in this field for adoption of directives establishing coordination and cooperation measures’.

V. Citizens’ initiative

The following picture emerges from a comparison between the current Art. 21 EC and its equivalent in the Constitutional Treaty and in the TFEU:
Art. 21 EC:

‘Every citizen of the Union shall have the right to petition the European Parliament in accordance with Article 194.

Every citizen of the Union may apply to the Ombudsman established in accordance with Article 195.

Every citizen of the Union may write to any of the institutions or bodies referred to in this Article or in Article 7 in one of the languages mentioned in Article 314 and have an answer in the same language.’

Art. I-47(4) Constitutional Treaty:

‘Not less than one million citizens who are nationals of a significant number of Member States may take the initiative of inviting the Commission, within the framework of its powers, to submit any appropriate proposal on matters where citizens consider that a legal act of the Union is required for the purpose of implementing the Constitution. European laws shall determine the provisions for the procedures and conditions required for such a citizens' initiative, including the minimum number of Member States from which such citizens must come.’

Art. 11(4) TEU:

‘No less than one million citizens who are nationals of a significant number of Member States may take the initiative of inviting the European Commission, within the framework of its powers, to submit any appropriate proposal on matters where citizens consider that a legal act of the Union is required for the purpose of implementing the Treaties.’

Art. 24 TFEU: 
‘The European Parliament and the Council, acting by means of regulations in accordance with the ordinary legislative procedure, shall adopt the provisions for the procedures and conditions required for a citizens' initiative within the meaning of Article 11 of the Treaty on European Union, including the minimum number of Member States from which such citizens must come.

Every citizen of the Union shall have the right to petition the European Parliament in accordance with Article 227 TFEU.

Every citizen of the Union may apply to the Ombudsman established in accordance with Article 228 TFEU.

Every citizen of the Union may write to any of the institutions, bodies, offices or agencies referred to in this Article or in Article 13 of the Treaty of European Union in one of the languages mentioned in Article 55(1) of the Treaty on European Union and have an answer in the same language.’

The citizens’ initiative first appeared in the Constitutional Treaty and now also in the TEU/TFEU. It is intended to increase the level of democratic legitimacy, but it remains to be seen if and how it can be used. The IGC 2004 (Constitutional Treaty) seems to have made it clear that only ‘Community’ legislation qualifies, thereby leaving politically interesting questions pertaining to Treaty reform and intergovernmental areas of cooperation outside the scope of admissible citizens’ initiatives.


The best-known ‘pre-Lisbon’ citizens’ initiative to date can be found at http://www.oneseat.eu: it concerns the initiative, based on Art. 47 of the Constitutional Treaty and  addressed to the Commission, to have the European Parliament solely located in Brussels. However, if one looks at the provision, it immediately becomes clear that this initiative will not have a great chance of success, if any at all, as it is not ‘within the framework of the power’ of the Commission to change the seat of the Parliament.


Equally unclear is the part where one million citizens may take the initiative ‘to invite the Commission’. In legal terms, what does that mean?

VI. Citizenship and non-discrimination

For an overview of the merging of citizenship with the provisions on non-discrimination and the implications for the place of citizenship in the new EU structure, see the  Editorial in (2008) 45 CML Rev 7.

K. HORIZONTAL CLAUSES

I. Horizontal clauses and mainstreaming

Horizontal clauses are those provisions in the Treaties that are ‘overarching’, i.e. that must be taken into account in all areas in which the Union undertakes activities. The main purpose of such clauses is to ‘harmonise’ or ‘streamline’ the Union’s own actions in such a way that certain central values or objectives of the Union can be reached (more) effectively. This mechanism is also known as ‘mainstreaming’.

The idea of mainstreaming originated in the field of gender equality. Some decades after the entry into force of a Treaty provision on equal pay (Art. 119 of the EEC Treaty, now Art. 141(1) and (2) EC) and of several Directives prohibiting sex discrimination, it was recognised that sex equality can only be reached when all activities and policies of the Community are directed towards this particular goal. This was expressed in Art. 3(2) EC: ‘In all the activities referred to in this Article, the Community shall aim to eliminate inequalities, and to promote equality between men and women.’ This means that the positive and negative effects of any measure taken by the European Community on gender equality must be taken into consideration and that measures that have a negative effect should not be taken or should be abolished, as the case may be. On the international level, the Union has made a case for the adoption of this idea of mainstreaming of gender issues at the Fourth World Conference on Women, Beijing 1995.

II. Three levels of overarching EC law

Within EU law and after the Lisbon revision, three levels of principles and rules that are ‘overarching’ can be distinguished. On the highest level, one could say that all of the ‘fundamental values’ of the Union could function as horizontal clauses.

See Art. 2 TEU (currently Art. 6(1) EU) concerning respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights. See also Art. 3(1) TEU (currently Art. 2 EU): ‘The Union’s aim is to promote peace, its values and the well-being of its peoples.’

This means that actions taken by the Union or its institutions that would contravene these values could be contested on that ground. However, it remains to be seen how far provisions such as Arts. 2 and 3 TEU will be applied directly for the purpose of ‘mainstreaming’. Most likely, more concrete provisions that describe the ‘overarching goals’ or ‘overarching tasks’ of the Union will serve this purpose better.

On a more concrete level there are some overarching principles and rules that certainly have the function of a horizontal clause. First there are ‘general principles of EU law’ such as the principle of equality, the principles of subsidiarity and proportionality and the principle of transparency. These principles are partly Treaty-based, partly case law-based. As far as the principle of equality is concerned, it has been laid down in several specific Treaty provisions, e.g. the prohibition of unequal pay, as already mentioned, and the prohibition of discrimination on grounds of nationality (Art. 12 EC, which will become Art. 18 TFEU). Also laid down in the Treaty are overarching rules concerning EU citizenship.

See for example Art. 9 TEU: ‘In all its activities, the Union shall observe the principle of equality of its citizens, who shall receive equal attention from its institutions, bodies, offices and agencies. […].’

The third – and most concrete – level concerns a series of express provisions on the objective of ‘mainstreaming’ in the TFEU (discussed further in the next section). This means that ‘mainstreaming’ of certain objectives of the Union now has a firmer basis in EU law. Also, the areas covered by horizontal clauses are extended considerably in that they now apply to the entirety of EU law (rather than only to EC law, as under the present Treaties).

III. A special title on provisions having general application

In Title II of the TFEU a series of ‘principles’ or ‘areas’ having general application are brought together. Art. 7 TFEU provides: ‘The Union shall ensure consistency between its policies and activities, taking all of its objectives into account and in accordance with the principle of conferral of powers.’ Title II TFEU mentions the following areas / goals: equality of EU citizens, sex equality, employment and other social aims, combating discrimination, environmental protection, consumer protection and animal welfare. Title II also covers the areas of good governance and transparency, including access to information’. Some of these provisions are new, others are taken from the EC Treaty.

New provisions are: Arts. 7, 9, 10, 13 and 17 TFEU. Pre-existing provisions are: Art. 8 TFEU (Art. 3(2) EC), Art. 11 TFEU (Art. 6 EC), Art. 12 TFEU (Art. 153(2) EC), Art. 14 TFEU (16 EC), Art. 15 TFEU (Art. 255 EC) and 16 TFEU (Art. 286 EC).

The new title makes it possible to oversee quite quickly which objectives / areas are of a general concern, i.e. should always be taken into consideration, whatever the actual topic that is being regulated by the Union. For example: when the Union takes certain regulatory economic measures, the effects of these measures upon gender equality, the environment, social policies etc., must be taken into consideration.

The main method of implementing the idea of mainstreaming of EU objectives and policies is the instrument of an ‘impact assessment’. For an account on how this instrument has been developed and used over the past years in a broader context, see: Anne Meuwese, Impact Assessment in EU Lawmaking, PhD thesis defended at Leiden University on 6 February 2008.

L. THE INTERNAL MARKET AND THE RULES ON COMPETITION

I. Introduction

The internal market and the rules on competition lie at the heart of the Acquis. The provisions underlying the internal market play an important role in (negative) European integration. These provisions, furthermore, form the basis for an extensive and detailed case law and an impressive corpus of secondary law. They are, therefore, both legally and politically very difficult to amend. Two consequences flow from this. First, the provisions on the internal market and on competition remain largely unchanged under the Treaty of Lisbon. The changes that have been made essentially concern procedural and legislative issues. Second, every change that has been made, no matter how small, can have significant effects, precisely because of the importance of these provisions. Often, however, the precise effect of these alterations will depend on the future reaction of the ECJ. A comparison could perhaps be made to the Maastricht Treaty, where certain alterations, although not of direct legal relevance, were used more as a communication tool to move the ECJ to alter its course.

II. Objectives

28. Art. 3 TEU and the internal market

Among the activities of the European Community, Art. 3(1)(c) of the present EC Treaty lists ‘an internal market characterised by the abolition, as between Member States, of obstacles to the free movement of goods, persons, services and capital’. Under the Lisbon Treaty, Art. 3 TEU combines the current Arts. 3 EU and 3 EC. Compared to the Constitutional Treaty, the objective of an internal market is now mentioned separately from the Area of Freedom, Security and Justice. Art. I-4 of the Constitutional Treaty, which explicitly enumerated the four freedoms independent from the concept of the internal market, has been left out of the Lisbon Treaty. Following the Lisbon reform, these freedoms can still be found in the TFEU (Arts. 26 TFEU et seq.). The general prohibition on discrimination now found in Art. 12 EC has been moved to Art. 17 TFEU. Art. 3 TEU, in line with the Constitutional Treaty, contains more ‘social language’. This is to emphasise that the Union is not just a market place, but also a social agent.

Furthermore, concerning the free movement of persons in the Area of Freedom, Security and Justice, the Lisbon Treaty re-introduces the qualification, at present found in Art. 2 EU but dropped in Art. I-3 of the Constitutional Treaty, ‘in conjunction with appropriate measures with respect to external border controls, asylum, immigration and the prevention and combating of crime’.

29. Art. 3 TEU and competition

Art. 3(1)(g) EC enumerates ‘a system ensuring that competition in the internal market is not distorted’ as one of the activities of the EC (nota bene: formally speaking, undistorted competition is not an objective under the current EC Treaty either: it is just an activity aimed at achieving the objectives listed in Art. 2 EC). The Constitutional Treaty incorporated this in Art. I-3, declaring it an objective of the Union to create ‘an internal market where competition is free and undistorted’. The Lisbon Treaty subsumes the current Art. 3 EC into Art. 3 TEU, but no longer refers to ‘free and undistorted competition’ as an objective. The deletion of competition as an objective was actively championed by the French President Sarkozy. Supposedly the aim thereby was to safeguard the position of public enterprises or the active involvement of government in undertakings.


The legal effect of this deletion can be doubted. First of all, Art. 3(1)(g) EC does not seem to be a necessary provision for the current rules and policy regarding competition, and the new Art. 3 TEU refers to ‘a highly competitive social market economy’ (which is a rather complex concept that was also used in the Constitutional Treaty). Second, like Art. 4(1) EC under the present law, Art. 119 TFEU demands an economic policy ‘conducted in accordance with the principle of an open market economy with free competition’ (emphasis added). Art. 119 TFEU thereby refers to Art. 3 TEU. Third, the TFEU fully copies Arts. 81 to 89 EC, that form the current legal framework for the common rules on competition, including Art. 86 EC (see Arts. 101 to 109 TFEU). Fourth, and last, Protocol No 27 on the internal market and competition was adopted, which states that ‘the internal market as set out in Article 3 of the Treaty on European Union includes a system ensuring that competition is not distorted’ (emphasis added). This Protocol was seemingly adopted to counteract the removal of Art. 3(1)(g) EC.


On the other hand, the deletion of free competition as an objective was a rather high profile political operation. Perhaps, especially when combined with the Protocol No 26 on services of general interest (see below), an effect will be seen in the application of the rules on competition by the ECJ. Whether a kind of ‘Maastricht-effect’ will occur is, however, difficult to predict.

III. The internal market

The provisions on free movement remain largely unaltered. The alterations that have been made primarily concern (legislative) procedure and not the material or substantive formulation of the freedoms.

30. Substantive provisions

The central provisions of Arts. 28, 29, 30, 39, 43, 49, 55 and 56 EC, for instance, are not materially altered. The case law of the ECJ on these points therefore retains its central importance. In fact, one potential benefit of the Reform Treaty is that, where the Constitutional Treaty merged Arts. 28 and 29 EC, these Articles now remain unchanged. The current Art. 30 EC (which will again become Art. 36, though this time not of the EEC Treaty, but of the TFEU) remains unchanged. The limitative list of exceptions (or the exhaustive nature of the list) has, therefore, not been altered. This could be an argument in the debate on the assimilation of the Treaty exceptions and the Rule of Reason doctrine.


Only minor alterations have been made. Art. 26 TFEU, for instance, effectively copies Art. 14 EC, except that the reference to the 1992 deadline for the completion of the internal market has been deleted. Art. 38 TFEU explicitly brings fisheries under the agricultural policy. In practice, this was already largely the case. Concerning establishment, Art. 55 TFEU moves what is now Art. 294 EC on the participation in the capital of companies or firms from the final provisions to Title IV. Regarding the free movement of capital, the current Art. 60 EC on economic sanctions against states (and individuals) is moved to Art. 215 TFEU.

31. Procedural and legislative provisions

Several procedural and legislative changes are made, mostly introducing qualified majority voting (QMV) or the co-decision procedure or both to existing provisions. Under the Lisbon Treaty, co-decision will apply to the Common Agricultural and Fisheries Policy (Art. 43 TFEU), to legislation creating exceptions to the right of establishment (Art. 51 TFEU), to legislation concerning service providers from third countries established in the Union (Art. 56 TFEU), to legislation on the provision of services (Art. 59 TFEU, though this is not very significant since currently Art. 47 EC, prescribing the co-decision procedure, is already used for services via Art. 55 EC), and to legislation concerning free movement of capital to and from third countries (Art. 55 TFEU, although Art. 55 (3) TFEU only requires consultation where certain, more restrictive, measures are concerned).


Furthermore, QMV is extended to decisions on the self-employed (Art. 53 TFEU). It is also used for decisions on social security for self-employed or worker migrants albeit that an ‘emergency brake’ has been added, allowing a Member State to refer a decision to the European Council (Art. 48 TFEU).


Further regarding legal bases, the Reform Treaty introduces a new legal base for EU legislation on intellectual property rights (Art. 118 TFEU). This is by co-decision and via QMV, except where language arrangements are concerned. Art. 33 TFEU (current Art. 135 EC) brings the legal base for Customs cooperation forward. It also removes the current limitation on measures concerning the application of national criminal law or the application of justice, thereby broadening this legal base. As a consequence, the UK, Ireland and Denmark have negotiated an opt-out for such measures.

Lastly, Arts. 94 and 95 EC, which are the general legal bases for harmonisation where the internal market is concerned, swap places. What is now Art. 95 EC will precede what is now Art. 94 EC (Arts. 114 and 115 TFEU). This is to indicate that Art. 95 EC has become the rule rather than the exception. There is no significant alteration in the language, but the shift is interesting considering the history of Art. 95 EC, introduced as an exception to Art. 94 EC (then Art. 100 of the EEC Treaty) to complement the internal market before 1992.

IV. Competition law

32. Substantive provisions

As with the free movement provisions, the substance of the competition provisions has only been altered very slightly. The only substantive changes concern state aid, where two changes have been made to the current Art. 87 EC, to become Art. 107 TFEU. First, the automatic justification for aid to the former East Germany may be repealed five years after the Lisbon Treaty enters into force. Second, the potential justification for aid under Art. 87(3)(a) EC is widened, and will include the underdeveloped territories as mentioned in the current Art. 299 EC, which becomes Art. 349 TFEU. 

33. Procedural and legislative  provisions

There is one alteration to the legislative procedure for the rules concerning competition. Legislation on the distortion of competition (current Art. 96 EC) will be taken under the co-decision procedure (Art. 116 TFEU).

V. Services of General (Economic) Interest

A last point of interest concerns the framework for Services of General Economic Interest (SGEI). As a starting point, it is important to emphasise that currently the Treaty already only covers economic services of general interest, i.e. services provided via the market. Non-economic services (such as police services or state operated Medicare) do not fall under the scope of the Treaty. As such, non-economic services also do not require an exception under Art. 86 EC.


SGEI, such as education and medical services, by definition concern services with an important social dimension. Consequently, they have become an important political symbol and battleground in the debate on the (presumed?) conflict between the Union and national social arrangements.  For that reason Art. 16 EC was already added to the Amsterdam Treaty to emphasise the importance of these services, and to indicate the importance Member States attached to their discretionary space on this field. Both the Constitutional Treaty and the Reform Treaty, therefore, saw very high profile political posturing on this point. The actual legal changes resulting from this political bravado, however, do not appear very major.


In the present Art. 16 EC, which becomes Art. 14 TFEU, the Lisbon Treaty adds the words ‘particularly economic and financial conditions’, where the conditions are concerned under which providers of SGEI must operate. Art. 14 TFEU further introduces a new legal basis for legislation concerning SGEI, although, one may wonder whether a specific legal base was required in addition to the already existing legal bases concerning the internal market (used for the work already done by the Commission on SGEI). Art. 14 TFEU retains the phrase ‘without prejudice to Articles […] 106 […] of this Treaty’ (currently Art. 86 EC).


Significantly, Art. 86 EC (to become Art. 106 TFEU) remains unchanged. It is especially on this Article that most of the case law of the ECJ on SGEI is based. At the same time, however, a specific Protocol No 26 on services of general interest was adopted (the term is used in the broad sense, encompassing both economic and non-economic services). This Protocol aims to ‘emphasize the importance of services of general interest’ and contains ‘interpretative provisions’. The Protocol, however, only mentions Art. 14 TFEU, and not Art. 106 TFEU, which leaves the question as to whether the Protocol is only aimed at the former. Furthermore, the Protocol contains very general language mostly aimed at emphasizing the importance attached by Member States to a wide discretionary space, and to not too strict an application of the general Treaty rules on the internal market and competition. Elements such as affordability, diversity and universal access are stressed. Art. 2 of the Protocol on the one hand seems fully redundant, since it is already clear that the Treaty does not cover non-economic services. On the other hand, the very broad phrasing (‘do not affect in any way’) also raises questions: after all, even national powers not covered by Community law may not be exercised in a fashion that violates a Member States’ obligations under Community law.


Again, the Protocol as well as the addition to Art. 14 TFEU seem primarily intended to convince the Court of Justice to leave a wide margin for the Member States, but does not alter directly the relevant provisions or the interpretation given to them by the ECJ. It will be interesting to see, therefore, how the ECJ will deal with this Protocol, especially when interpreted together with the other language in the Lisbon  Treaty on the ‘social’ dimension of the Union and the deletion of undistorted competition as an objective.
M. COMMON COMMERCIAL POLICY

I. Background

Looking back on the first decades of EC trade policy, one can discern a couple of themes and trends.

The European Community’s original powers over commercial policy were exclusive; and decisions could be taken by qualified majority by the Council on a proposal from the Commission, without any role being allocated to the European Parliament (Art. 113 of the EEC Treaty). Defining the scope of the common commercial policy therefore became a battleground, before the European Court of Justice and during the Intergovernmental Conferences. For different reasons, which are not difficult to fathom, the Member States and the European Parliament regularly sought to restrict the scope of the Community’s actions.

As international economic relations expanded, the original features of the EC’s common commercial policy were diluted:  decisions in areas newly associated with international trade such as intellectual property or public health services were subjected to unanimous voting or divorced from commercial policy-making altogether (see Article 133 EC, in the Nice version). Newer international trade agreements, such as the World Trade Organization, were signed as mixed agreements. These developments did not necessarily strengthen the international stature or effectiveness of the European Community.

Another element in the gradual transformation of the EC’s common commercial policy was that the Commission began to consult the European Parliament more frequently.

II. The Lisbon changes

The Lisbon Treaty has brought about three principal changes in the way the European Union will conduct international economic relations (Art. 207 TFEU).

Institutionally, the European Parliament has finally assumed a major role in the formulation of the EU’s trade policy. Autonomous legislation defining the framework of the common commercial policy will be subject to the co-decision procedure (Art. 207(2) TFEU). Furthermore, the Treaty now formally requires the Commission to report regularly to a ‘special committee’ of the European Parliament on any international negotiation in this area (Art. 207(3) TFEU) – and the European Parliament will henceforth have the power of consent when the EU concludes any international agreement covering commercial policy issues (Art. 218(6)(v) and Art. 207(2) TFEU).

The interesting question is to what extent the increased role of the European Parliament will have an effect on the substance of the EU’s trade policy. It is tempting to draw an analogy with the US Congress, which is often seen as being more easily captured by US special interest groups than the Executive. In any event, the EU’s trade policy will likely be less technocratic than today, if only because the European Commission is bound to pay more attention to the European Parliament in its day-to-day activities on international trade.

It is also remarkable to see that the scope of the common commercial policy has expanded, while the original features of the common commercial policy are being restored. To begin with, the common commercial policy is once more the exclusive domain of the EU (Art. 3(e) TFEU). For example, if the WTO would have been concluded on the basis of the Lisbon Treaty it would have been exclusively an EU rather than a mixed agreement - unless one reads Art. 207(5) as excluding transport services from the common commercial policy, which is not obvious, so that for this particular area within the WTO the Member States could still have claimed some competence.
Furthermore, all decisions regarding the common commercial policy are normally to be taken by qualified majority (Art. 207(4) TFEU). By way of exception, to the extent internal measures regarding services, intellectual property protection and foreign direct investment would need to be adopted by unanimity, any decision regarding international negotiations on such matters would also have to be adopted by unanimity (id.). Given that most measures regarding the internal market are taken by majority vote, the impact of this exception will be limited. In addition, unanimous voting is foreseen regarding international negotiations on cultural and audiovisual services, but only in the event an agreement would jeopardise the cultural and linguistic diversity of the EU (id.). Similarly, unanimity is foreseen regarding international negotiations on social, education and public health services, but only in case an agreement would jeopardise the capacity of Member States to supply social, education or public health services (id.). These latter exceptions are expected to remain a dead letter as the EU simply should not want to conclude such agreements, which run counter to its tenets (see e.g. Art. 167 TFEU on cultural diversity).

Finally, the inclusion of foreign direct investment within the scope of the common commercial policy merits special mention. This addition is a bit of a ‘sleeper’ in the Lisbon Treaty, as not much attention has been given yet to its implications. Given the linkages between trade and investment, which are also being recognised in current negotiations of bilateral and regional trade agreements, conferring these additional powers on the EU makes sense. Yet in view of the Member States’ long-standing attachment to the bilateral investment treaties they have negotiated individually with third countries, and the occasional sensitivity of foreign investments domestically, this rather sudden transfer of authority to the EU comes as a surprise.

These changes wrought by the Lisbon Treaty can doubtlessly contribute to greater coherence in the EU’s external economic actions. Yet their full potential depends on the implementation of the overall framework for the EU’s external relations (Art. 21 TEU). Can commercial policy really be neatly distinguished from foreign policy as the dividing wall between their respective decision-making processes would seem to suggest (Art. 40 TEU)? For example, should the High Representative for Foreign Affairs and Security Policy not be involved in developing the EU's economic relations with China, given their foreign policy implications? These and other pretty fundamental questions will still preoccupy us for some time to come.

N. ENFORCEMENT: STRUCTURE AND JURISDICTION OF THE COURT OF JUSTICE

I. Introduction

The relevant provisions and texts are:

· Art. 19 TEU;

· Art. 24 TEU;

· Art. 218 TFEU;

· Arts. 251-281 TFEU;

· Art. 10 of Protocol No 36 on transitional provisions (OJ 2007 C 306/159)
· Declaration No 38 ‘on Art. 222 of the Treaty on the Functioning of the European Union regarding the number of Advocates-General in the Court of Justice’ (OJ 2007 C 306/262).

Regarding institutional reform, the Lisbon Treaty focuses mainly on the political institutions, i.e. the Commission, the Council, the European Parliament and the European Council. The judicial architecture was already thoroughly dealt with by the Nice Treaty. Nevertheless, there are some important changes with respect to the structure (below II.) and the jurisdiction (below III.) of the Court to be found in the Lisbon Treaty.

II. Main changes regarding the structure of the Court

Art. 19 TEU is the new general article on the role of the Court, which is included in the TEU (currently Art. 220 EC). The article provides for a new terminology. The ‘Court of Justice of the European Union’ (rather than of the European Communities) shall include:

· The Court of Justice;

· The General Court (currently ‘Court of First Instance’);

· Specialised courts (currently ‘judicial panels’).

The role of the Member States is explicitly confirmed: they ‘shall provide remedies sufficient to ensure effective legal protection in the fields covered by Union law’. This is in accordance with the Court’s case law (UPA).


A new consultative panel will be set up to advise on a candidate’s suitability to perform the duties of a Judge or an Advocate-General at the Court before appointment by the governments (Art. 255 TFEU).


The procedure for amendment of the Court’s Statute is changed to the ordinary legislative procedure (Art. 281 TFEU), instead of the unanimity currently required.


Under the Lisbon Treaty, specialised courts are established by ordinary legislative procedure with qualified majority voting in the Council (Art. 257 TFEU), instead of by unanimity as currently required.


Declaration No 38 ‘on Art. 222 of the Treaty on the Functioning of the European Union regarding the number of Advocates-General in the Court of Justice’ (OJ 2007 C 306/262) states that if the Court requests that the number of AGs be increased, then the Council will agree to an increase from 8 to 11, with Poland having the 6th permanent AG.

III. Main changes regarding the jurisdiction of the Court

34. Procedures and arguments before the Court

· Sanctions procedure, Art. 260 TFEU: Art. 260(2) provides for a simplified sanctions procedure. Under Art. 260(3), if the infringement of the Member State consists of the failure to fulfil its obligation to notify measures transposing a directive, the procedures of Art. 258 TFEU and Art. 260 TFEU can be merged into one single procedure.

· Annulment procedure, Art. 263 and 264 TFEU: acts of the European Council and acts of bodies, offices and agencies are challengeable (Art. 263(1) TFEU). Semi-privileged standing for the Committee of the Regions (Art. 263(2) TFEU). In Art. 263(4) TFEU on locus standi of individuals, a new sentence is added: ‘[…] and against a regulatory act which is of direct concern to them and does not entail implementing measures.’ (Emphasis added.) An amendment to Art. 264 TFEU confirms that the Court can decide on the effects of the annulment of any act, not just of Regulations.

· Annulment procedure in the context of Art. 7 TEU, Art. 269 TFEU: the Court has jurisdiction to decide on the legality of an act adopted by the European Council or by the Council pursuant to Art. 7 TEU solely at the request of the Member State concerned and in respect solely of the procedural stipulations in that Article. Thus, Art. 269 TFEU borrows its contents from the current Arts. 7 and 46 sub e EU.

· Procedure for failure to act, Art. 265 TFEU: The European Council and bodies, offices and agencies are included.

· Preliminary ruling procedure, Art. 267 TFEU: under a new final paragraph, the Court acts with the minimum of delay in cases regarding people in custody. 

· Plea of illegality, Art. 277 TFEU: the plea of illegality (which is not a procedure on its own but rather an argument that can be used before the Court) is extended to cover not only Regulations, as specifically mentioned in the current Art. 241 EC, but any ‘act of general application adopted by an institution, body, office or agency’.

35. Common Foreign and Security Policy

Under the Lisbon Treaty, the Court has no jurisdiction in CFSP matters (see A4 TEU). However, under Art. 275(2) TFEU, the Court has jurisdiction to monitor compliance with Art. 40 TEU, designed to ensure that implementation of the CFSP does not affect the Union’s competences elsewhere under the Treaty, and the Court shall have jurisdiction to hear actions for annulment (based on Art. 263 TFEU) against decisions imposing restrictive measures against natural or legal persons adopted by the Council pursuant to the CFSP.

36. Area of Freedom, Security and Justice

Under the Lisbon Treaty, the Court has full jurisdiction in matters regarding the Area of Freedom, Security and Justice, except for actions by national law-enforcement services (Art. 276 TFEU). However, Art. 10 of Protocol No 36 on transitional provisions (OJ 2007 C 306/159) provides that for a period of five years in respect of pre-existing 3rd pillar acts the Commission will not be able to bring an infringement action, and the Court will continue to have only the limited jurisdiction as currently provided for in Art. 35 EU.
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