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1. Introduction 

On 31 October 2001, the Commission proposed a Council Directive on minimum standards on the qualification and status of third country nationals and stateless persons as refugees and as persons otherwise in need of international protection (Protection Qualification Directive).

Chapter III and Chapter V of the present drafting of the Directive list the criteria, which a third country national or a stateless person have to fulfil in order to qualify as a refugee or as a person eligible for subsidiary protection. The criteria concern the conditions for inclusion, cession and exclusion.

At the meeting of the Strategic Committee, the Presidency invites delegations to discuss outstanding issues relating to Articles 1 – 19 (excluding Articles 2 (c) and (e) and 15). Delegations are in particular invited to discuss which criteria should form part of the excluding clauses and the consequences of such an exclusion and whether Article 12 (1) (d) explicitly should mention sexual orientation, age and gender as possible examples of innate characteristics of persons belonging to a particular social group.

2. The criteria for exclusion

Member States all agree that Article 14 concerning exclusion from being a refugee should build on Article 1 F
 of the Geneva-Convention.

Member States, being aware that they are not bound by any legal obligations with regard to the exclusion from subsidiary protection, further agree that Article 17 concerning the exclusion from being a person eligible for subsidiary protection should take its outset in Article 1 F of the Geneva-Convention.

Article 1 F of the Geneva-Convention has the following wording:

Article 1 F

“The provisions of the Convention shall not apply to any person with respect to whom there are serious reasons for considering that: 

(a) he has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes;

(b) he has committed a serious non-political crime outside the country of refuge prior to his admission as a refugee; 

(c) he has been guilty of acts contrary to the purposes and principles of the United Nations.”


In addition to the criteria mentioned in Article 1 F, a majority of Member States wishes to include two further exclusion criteria. These criteria derive from Article 33 (2) of the Geneva-Convention.

Article 33 regarding the “prohibition of expulsion or return (“refoulement”)” has the following wording: 

Article 33

1. “No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his or her life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable ground for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgement of a particularly serious crime, constitutes a danger to the community of that country.” 

The Presidency has drafted the two Articles on exclusion (Articles 14 and 17) in accordance with what has been expressed by a majority of the Member States. Kindly consult the Annex for the wording of the two Articles.

UNHCR, who has been consulted on this issue, is not convinced that the inclusion of situations covered by Article 33 (2) into an exclusion clause is in line with the Geneva-Convention.

In reality, as is explained below the difference in treatment of a third country national or a stateless person who is excluded and that of a refugee who is not given the benefit of non-refoulement is insignificant. 

A third country national or a stateless person who is excluded from being a refugee is excluded from the scope of the directive. 

Member States can regard a refugee, with regard to whom an expulsion order in accordance with Article 33 (2) has been issued, as not staying lawfully in the territory of the concerned state. As a consequence the concerned refugee would loose all the rights flowing from the Geneva-Convention, which are linked to a legal stay, such as the right to wage-earning employment and self-employment and the right freedom of movement.

The only rights of the Geneva-Convention not linked to a legal stay and to which a refugee falling under 33 (2) would continue to be entitled are the following: 

· Article 3 concerning non-discrimination

· Article 4 concerning freedom of religion

· Article 22 concerning access to elementary public education

· Article 27 concerning the right to identity papers

· Article 31 concerning exemption from penalties for illegal entry or presence. 

These rights - and the fact that the concerned person is not officially recognised as a refugee - are the only rights a third country national or a stateless person would not be entitled to if Article 33 (2) is included in the exclusion clauses. 

However, it could be argued that a refugee, who is expelled in accordance with Article 33 (2), in practice is similarly unable to benefit from these rights.

The consequences of the exclusion of a third country national or a stateless person from international protection

In accordance with the present wording of the directive, a third country national or stateless person who is excluded from and denied recognition as being a refugee or a person eligible for subsidiary protection falls outside the scope of the Directive.

In some cases such an excluded person may not be returned to his or her country of origin as this would constitute a violation of Article 3 of the European Convention of Human Rights (ECHR). In response to these cases, some Member States have stated that - in spite of the exclusion  - Members States should be entitled to grant or continue to grant subsidiary protection status to such a person. 

Particular social group

Article 12 of the directive lists the reasons for persecution. Paragraph (1), sub-paragraph (d) of this Article contains the definition of a particular social group. Sub-paragraph (d) has the following wording: 

A group may be considered to form a particular social group where in particular: 

· members of that group share a innate characteristic, such as sexual orientation, age or gender, or a common background that cannot be changed, or share a characteristic or belief that is so fundamental to identity or conscience that a person should not be forced to renounce it, and 

· that group has a distinct identity in the relevant country, because it is treated differently or perceived as being different by the surrounding society. 

There seem to be agreement among Member States on sub-paragraph (d) except from the words sexual orientation, age and gender. Sexual orientation, age and gender are included as examples of possible innate characteristics which – if the concerned person is treated differently or perceived as being different by the surrounding society – may imply that he or she belongs to a particular social group.

There have been diverging opinions among Member States as to whether these examples should be included in Article 12 (1) (d). It has on the one hand been stated that  UNHCR neither mentions these examples in the UNHCR Handbook nor in it’s recent definition of a particular social group
. On the other hand it has been argued that such examples could guide the adjudicator in his or her assessment of Article 12 (1) (d), thus ensuring a greater degree of approximation of Member States' practices . 

3. Questions for the Strategic Committee: 

1. Delegations are requested to comment on, whether the draft proposals from the Presidency on Articles 14 and 17 are acceptable.

2. Delegations are further requested to comment on, whether it should be optional for Member States to grant refugee status or subsidiary protection status to a third country national or a stateless person, in spite of the fact that this person has been excluded from international protection in accordance with Article 14 and 17 of the Directive. 
3.
Delegations are invited to comment on, whether sexual orientation, age and gender should form part of the definition of a particular social group in Article 12 (1) (d).
_____________

ANNEX

Article 14

Exclusion

1.
A third country national or a stateless person is excluded from being a refugee, if:

(a) he or she is receiving protection or assistance from organs or agencies of the United Nations other than the United Nations High Commissioner for Refugees. When such protection or assistance has ceased for any reason, without the position of such persons being definitely settled in accordance with the relevant resolutions adopted by the General Assembly of the United Nations, these persons shall ipso facto be entitled to the benefits of this Directive;

(b) he or she is recognised by the competent authorities of the country in which he or she has taken up residence as having the rights and obligations equivalent to those attached to the possession of the nationality of that country.

2.
A third country national or a stateless person is excluded from being a refugee where there are serious reasons for considering that:

(a)
he or she has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes;

(b)
he or she has committed a serious non-political crime outside the country of refuge prior to his or her recognition as a refugee; particularly cruel actions, even if committed with an allegedly political objective, may be classified as serious non-political crimes;

(c)
he or she has been guilty of acts contrary to the purposes and principles of the United Nations as set out in the Preamble and Articles 1 and 2 of the Charter of the United Nations.

3.
Without prejudice to national law paragraph 2 applies to persons, who instigate or otherwise participate in the commission of the crimes or acts mentioned in that paragraph.

4.
A third country national or a stateless person is excluded from being a refugee where there are reasonable grounds for regarding that :

(a)
he or she constitutes a danger to the security of the country in which he or she is; or

(b)
he or she, having been convicted by a final judgement of a particular serious crime, constitutes a danger to the community of that country.

Article 17

Exclusion

1.
A third country national or a stateless person is excluded from being a person eligible for subsidiary protection where there are serious reasons for considering that:

(a)
he or she has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes;

(b)
he or she has committed a serious crime;

(c)
he or she has been guilty of acts contrary to the purposes and principles of the United Nations as set out in the Preamble and Articles 1 and 2 of the Charter of United Nations;

(d)
he or she constitutes a danger to the community or to the security of the country in which he or she is.

2.
Without prejudice to national law paragraph 1 applies to persons who instigate or otherwise participate in the commission of the crimes or acts mentioned in that paragraph.

3.
Member States may exclude a third country national or a stateless person from being a person eligible for subsidiary protection, if he or she prior to his or her admission to the Member State has committed one or more crimes, outside the scope of paragraph 1, which would be punishable by imprisonment, had they been committed in the Member State concerned, and he or she left his or her country of origin solely in order to avoid sanctions resulting from these crimes.

______________

�	In the context of the discussion at the meeting of the Strategic Committee Articles 1 D and E of the Geneva-Convention are not relevant.


�	For in-depth explanation kindly consult letter of 26 September 2002 from UNHCR to the chair of the Asylum Working Group. 


�	UNHCR Guidelines on International Protection “Membership of a particular social group” within the context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees (7 May 2002).  
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