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Subject :
Process leading to the implementation and application of the Schengen acquis in full by the new Member States following their accession to the European Union.

The Candidate Countries in efficient and successful co-operation with the Member States of the European Union and the Commission have been preparing thoroughly and carefully to meet the Schengen requirements in the Justice and Home Affairs acquis. The implementation and application of the full Schengen acquis involves a special procedure, which itself is part of the Schengen acquis. The procedure has been followed from the very beginning of the Schengen co-operation and was most recently applied to Greece, Denmark, Finland and Sweden as well as to the associated countries Iceland and Norway. The following is an attempt to give a general description of and to clarify the process as well as to give information on practical and procedural aspects of the process in order to help the new Member States prepare themselves successfully for the implementation and application in full of the Schengen acquis following their accession to the European Union. The information in this note and annex is based on current law and is without prejudice to the application of any monitoring mechanism to be set up by the Council or to any Council decision on organisational changes in the existing council working groups.

Legal basis

1. The new Member States must apply most of the EU acquis at the moment of their accession to the European Union.

2. Article 8 of the Schengen Protocol annexed to the Treaty establishing the European Community and the Treaty on the European Union states that all new Member States must accept the Schengen acquis in full. However, the implementation and application of those provisions of the Schengen acquis directly connected to the abolition of controls on persons at internal borders will be subject to a subsequent Council decision, after verification that all necessary conditions are met. The legal basis for such Council decision is to be included in the Accession Treaty with the Candidate States.

3. An annotated list detailing those provisions of the Schengen acquis which must be applied upon accession (Category 1) as an integral part of the EU/EC acquis in the field of the JHA and those provisions which must be implemented and applied simultaneously with the lifting of internal border controls at the latest (Category 2) has been prepared in 2001 (12148/01 ELARG 214) and was sent to the candidate countries in September/October 2001. The list refers to the provisions of the Schengen Convention. A summary table of that annotated list is set out in Annex. A further specification of the Schengen acquis is to be included in the  Accesssion Treaty with the Candidate States.

Implementation and application of the Category 1 provisions upon accession 

4. The Candidate Countries must implement and apply the Category 1 provisions of the Schengen acquis directly upon accession to the European Union, without being subject to the Schengen evaluation process. The preparation and the monitoring of the implementation and application of the Category 1 provisions of the Schengen acquis will be carried out as part of the accession process.

After accession and before implementation and application of the Category 2 provisions

5. The new Member States may - in accordance with the Schengen acquis - be subject to Schengen evaluations as participating Schengen States on the correct application of the Category 1 provisions. These evaluations could be conducted either as thematic evaluations covering certain topics in more than one participating Member State or, in principle, even as country evaluations to be carried out in a geographically limited area. 

6. The new Member States will continue their preparations for implementing and applying the Category 2 provisions. This will involve adopting such legislation and implementing regulations as may be necessary, ensuring that all relevant staff is adequately trained, and investing in the necessary equipment and infrastructure. 

The evaluation process prior to the implementation and application of the Category 2 provisions

7. The implementation and application of the Category 2 provisions of the Schengen acquis for new Member States will require that all legal, organisational, operational, practical and technical pre-conditions are fulfilled, in particular the requirements concerning access to the Schengen Information System and an effective external border control. 

8. In that context, new Member States should take into account the recommendations and best practices which are being drawn up in the light of the on-going evaluation of the implementation and application of the Schengen acquis in the Member States.

9. The initiation of the evaluation process requires that preparations are sufficiently far advanced. For the new Member States this involves the above mentioned preparatory measures. Moreover, the development of the new generation Schengen Information System, known as SIS II, will obviously be one of the most important prerequisites for progress in this regard. 

10. The evaluation process will only be initiated for a new Member State at the request of the new Member State itself and will be prepared in close cooperation with the concerned new Member State. 

11. The evaluation process prior to the implementation and application of the Category 2 provisions in the new Member States consists in verifying that all necessary conditions in the Schengen acquis are met for these provisions. This implies that the new Member States must demonstrate their capacity to comply with the relevant requirements of the Schengen acquis in a uniform, correct, consistent and efficient manner. The Council decision confirming the capacity of each new Member State to implement the Category 2 provisions will take into account all pre-conditions contained in the Decision of the Executive Committee of 14 December 1993 concerning the declarations by the Ministers and State Secretaries (SCH/Com-ex (93) 10) and the Decision of the Executive Committee of 16 September1998 setting up a Standing Committee on the evaluation and implementation of Schengen (SCH/Com-ex (98) 26 def) thus permitting the abolition of controls at internal borders. Inter alia this involves new Member States demonstrating that the organisation of the controls on persons at their external borders complies with the requirements of the Schengen acquis, including the separation of extra- and intra-Schengen passenger flows in the international ports and airports, as well as their capacity to apply the provisions concerning the Schengen Information System and SIRENE as well as the provisions in the Common Consular Instructions on Visas in a uniform, correct, consistent and efficient manner.

12. According to Decision of the Executive Committee of 16 September 1998 (SCH/Com-ex (98) 26 def) the Schengen evaluation prior to the implementation and application of the Category 2 provisions in new Member States will be carried out under the responsibility of the Schengen Evaluation working group under the Council. It is the task of the Schengen Evaluation working group to specify certain criteria and requirements, including the requirements related to external border control, to be fulfilled before the internal border control can be lifted. These criteria and requirements are formulated on a case-by-case basis, taking into account the specific characteristics of the Member States (including geographical situation) to be evaluated. 

13. The first part of the evaluation process prior to the implementation and application of the  Category 2 provisions consists of an extensive questionnaire, which will be submitted to each new Member State. The questionnaire will contain detailed questions about all aspects relevant for the implementation and application of the Category 2 provisions. The answers to the questionnaire will be carefully studied by the evaluation team (where necessary, supplementary questions may be put) in order to allow the Council to assess the ability of each new Member State to apply the Category 2 provisions correctly in practice.

14. Once sufficient information has been gathered, inspection visits concerning inter alia external air-, sea- and landborders, the application of the Common Consular Instructions on Visas as well as and the Schengen Information System and SIRENE will be carried out in order to verify the adequacy of the preparations, which have been made, as has been the case for every State in respect of which the Schengen acquis has been put into effect.

15. Following the inspection visits, a report will be drawn up in respect of each new Member State, which will assess inter alia the readiness of each new Member State to put into effect the Category 2 provisions. The report may include recommendations to correct or improve one or more aspects of the preparations made by that Member State. Where weaknesses have been identified, it may sometimes be necessary to organise supplementary visits after a suitable period of time has elapsed, in order to ensure that such weaknesses have been remedied.

Council decision on the implementation and application of the Category 2 provisions

16. The final report of the Schengen evaluation will be brought to the attention of the Council. It will then be for the Council to take the necessary decision authorising new Member States to put into effect the Category 2 provisions on the date or dates which it considers appropriate.

17. The Council will make a separate decision for each new Member State concerning the implementation and application of the Category 2 provisions. 

18. In principle, two or more new Member States can request to be evaluated at the same time with a view to simultaneous implementation of the Category 2 provisions. However, a Council decision on simultaneous implementation and application of the Category 2 provisions in two or more new Member States requires that the Council is satisfied that all necessary conditions in the Schengen acquis are met in all the concerned new Member States. 

19. With a view to the moment when internal border controls are lifted with a particular new Member State, and the full Schengen acquis is implemented and applied, that new Member State will become fully responsible for the protection of its external Schengen borders without exception according to the Schengen acquis including those borders with those new Member States or candidate countries with which the internal border controls have not yet been lifted.

Final remarks

20. It is at present too early to set out any tentative schedule for this process, since there are too many factors involved which may influence the timing. However, the new Member States will be associated in the evaluation process from the date of their accession.

21. The procedures referred to in this note and the annex are without prejudice to the application of any monitoring mechanism to be set up upon conclusion of the negotiations on the Accession Treaty regarding the implementation of the EU acquis which is to be applied by the Candidate States as of the date of their accession to the EU.

ANNEX
CATEGORY ONE

List of provisions of the Schengen acquis which should be applied upon accession as an integral part of the EU/EC acquis in the field of JHA, including the provisions relating to the high level of external border control.
CATEGORY TWO

List of other provisions of the Schengen acquis which are directly connected to the abolition of internal border controls and should be implemented simultaneously with lifting of internal border controls at the latest.




CROSSING INTERNAL BORDERS

Article 2 (abolition of the internal border controls)



CROSSING EXTERNAL BORDERS

Article 3 (crossing of external borders)

Article 5 (conditions for entry, excluding para l.d)

Article 6 (common standards for external border control)

Article 7 (co-operation and information exchange connected to external border control)


CROSSING EXTERNAL BORDERS

Article 5 paragraph 1 d) (conditions for entry,

checks and surveillance at the external land-, sea- and airborders)

VISAS

Article 13 (the quality of travel document to which a visa may be affixed)
VISAS

Articles 10 - 12, 14 - 18 (common visa, long term visa)




CONDITIONS GOVERNING THE MOVEMENT OF ALIENS

Articles 19 - 25 (movement of third country nationals)



ACCOMPANYING MEASURES

Article 26 - 27 (accompanying measures)




POLICE COOPERATION

Article 39 (mutual assistance between police authorities for preventing and detecting criminal offences) 
POLICE COOPERATION

Articles 40 - 43 (cross-border forms of police co-operation)

Article 44 (co-operation on telecommunications)

Article 45 (hotel registration forms for other EU nationals and non-EU nationals)

Article 46 (unsolicited communication of information and co-operation in matters relating to public policy and security)

Article 47 (bilateral agreements on exchange of liaison officers)




MUTUAL COOPERATION IN CRIMINAL MATTERS

Articles 48 - 53 (mutual assistance in criminal matters)

Articles 54 - 58 (ne bis in idem)

Articles 59, 61 - 63 and 65 - 66 (extradition)

Articles 67 - 68 (transfer of enforcement of criminal judgements)




NARCOTIC DRUGS

Article 71 (fight against illegal import of narcotic drugs and psychotropic substances)

Article 72 (seizure and confiscation of the proceeds of illicit trafficking in narcotic drugs and psychotropic substances)

Article 73 (controlled delivery for narcotics drugs and psychotropic substances)

Article 75 (transport of narcotic drugs and psychotropic substances for medical treatment)

Article 76 (measures for the control of narcotic drugs and psychotropic substances)

FIREARMS AND AMMUNITION
Article 82 (firearms)

Article 91 (exchange of information on firearms)



SCHENGEN INFORMATION SYSTEM

Article 64 (SIS alert as a request for arrest)

Articles 92 - 101 (acquis regulating the SIS)

Articles 102 - 118 (protection of personal data in the SIS)

Article 119 (distribution of costs for SIS)



PROTECTION OF PERSONAL DATA
Articles 126 - 130 (protection of personal data)
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