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OVERVIEW
Posting of workers plays an important role in the internal market, particularly in the
cross-border provision of services. While the number of posted workers continues to
increase significantly, problems such as unfair practices and unequal remunerations
persist. In addition, the correct balance between the freedom to provide cross-border
services and the social rights of workers needs to be adapted to today`s situation.
The targeted revision of the Posting of Workers Directive (96/71/EC) proposed by the
Commission would bring changes in three main areas: the remuneration of posted
workers (making it equal to that of local workers, even when subcontracting), more
coherent rules on temporary agency workers, as well as long-term posting. While the
majority of stakeholders welcome the proposal, the Member States are divided: a
considerable number wish first to fully implement the 2014 Enforcement Directive
before proceeding to a further revision. Moreover, sufficient numbers of national
parliaments have delivered reasoned opinions on the proposal to require the
Commission to reconsider.
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Introduction
On 8 March 2016, the European Commission proposed, as announced in its Political
Guidelines and confirmed in its 2016 Work Programme, a revision of the rules on
posting of workers within the European Union to ensure they remain fit for purpose.
The revision of the Posting of Workers Directive is in line with the Commission`s fourth
priority concerning the establishment of a deeper and fairer internal market, and it is
also part of the Labour Mobility Package.
Posting of workers occurs when services are provided across borders within the single
market. A posted worker is legally employed in a given Member State and is sent by
their employer to work temporarily in another EU Member State (where the employer
is providing a service). Posted workers pay social contributions in the sending Member
State. They are different from EU mobile workers in that they remain in the other
Member State for a limited time only and do not integrate into its labour market.
Posting of workers is particularly frequent in certain economic sectors. A study by the
European Policy Centre (EPC) mentions the following areas: the construction sector
(42%), especially in small and medium-sized businesses; manufacturing industry
(21.8%); service sectors including personal services, such as education, health and social
work (13.5%); and business services, like administrative, professional, and financial
services (10.3%). Sectors less common for posting of workers are transport,
communication and agriculture. The Member States that attract the highest number of
posted workers are Germany, France and Belgium, hosting roughly 50% of total
received posted workers. Poland, Germany and France are the three largest senders of
posted workers, mostly due to geographical proximity to the main host countries.
While posted workers benefit from the same rules regarding health and safety as host
Member State employees, in other areas the situation of posted workers is more
problematic. For example, the employer is not obliged to pay a posted worker more
than the minimum rate of pay set by the host country. Posted workers are therefore
often less remunerated than other workers1 for the same job and this situation can
potentially lead to unfair competition between companies. Other problems are the lack
of transparency and legal protection, in particular in specific situations
(e.g. subcontracting, agencies).

Existing situation
The legal basis for companies to offer services in another EU Member State, and to
temporarily post workers to supply those services, is Articles 53(1) and 62 of the Treaty
on the Functioning of the European Union (TFEU). The existing Posting of Workers
Directive (Directive 96/71/EC), adopted in 1996 and in force since December 1999,
provides a first framework to protect the social rights of posted workers and to prevent
social dumping. Member States have to ensure that posted workers are subject to the
host country's laws, regulations and administrative provisions concerning the following
issues:





maximum work periods and minimum rest periods;
minimum paid annual holidays;
minimum rates of pay, including overtime rates;
conditions of hiring out workers, in particular the supply of workers by
temporary employment undertakings;
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health, safety and hygiene at work;
protective measures in the terms and conditions of employment of pregnant
women or those who have recently given birth; of children and of young people;
equal treatment between men and women and other provisions on nondiscrimination.

The Directive covers three types of working scenarios. First, workers can be posted to
another Member State under a service contract and in the framework of direct
provision of services. In this case, they are on the account and under the direction of
their original employer. In the second scenario, workers can be posted to an
establishment or to an undertaking owned by the same group, in the territory of
another Member State (intra-group posting). Third, workers can be hired out to a work
agency established or operating in the territory of a Member State.
On 21 March 2012, the European Commission published an Impact Assessment on the
revision of the legislative framework on the posting of workers in the context of the
provision of services. It was accompanied by a proposal for an Enforcement Directive
seeking to improve the implementation and enforcement of the existing Posting of
Workers Directive, without changing its provisions.
The Enforcement Directive on Posted Workers (Directive 2014/67/EU) was adopted by
the Parliament and Council on 15 May 2014. The Enforcement Directive:












increases the awareness of workers and companies about their rights and
obligations as regards the terms and conditions of employment;
improves cooperation between national authorities in charge of posting;
clarifies the definition of posting so as to increase legal certainty for posted
workers and service providers (while at the same time dealing with the issue of
'letter-box' companies that use posting to circumvent the law);
defines responsibilities of Member States to verify compliance with the rules
laid down in the 1996 Directive (designation of specific enforcement authorities
responsible for verifying compliance; necessary supervisory and enforcement
measures for service providers established in the Member State);
requires posting companies to designate a contact person for liaison with the
enforcement authorities; to declare their identity, the number of workers to be
posted and the posting modalities; and to keep basic employment documents
available;
improves the enforcement of rights and the handling of complaints, by requiring
both host and home Member States to insure posted workers, with the support
of trade unions and other interested third parties;
ensures that administrative penalties and fines imposed on service providers by
one Member State for failure to respect the requirements of the 1996 Directive
can be enforced and recovered in another Member State.

This Directive has to be transposed into national law by 18 June 2016.

Parliament's starting position
In its resolution of 25 October 2012 on the 20 main concerns of European citizens and
businesses about the functioning of the single market, the European Parliament
stressed the need to improve working conditions and guarantee adequate protection,
without any form of discrimination, for workers posted in the EU. It called for action to
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enhance the implementation and application of Directive 96/71/EC, in close
cooperation with the social partners. It also urged the Commission to create a central
coordination point at EU level in order to record the concerns of mobile workers,
employers and other interested parties, to find solutions between Member States and
prevent problems arising from mobile employment relationships, including the posting
of workers. In February 2013, the Commission came forward with a follow-up to this
resolution and informed the Parliament that it had submitted a proposal for an
enforcement directive relating to Directive 96/71 in the framework of the provision of
services.
In its legislative resolution, the European Parliament adopted its position at first reading
on the proposal for a directive of the European Parliament and of the Council on the
enforcement of Directive 96/71/EC concerning the posting of workers in the framework
of the provision of services on 16 April 2014. The adopted text was published as
Directive 2014/67/EU.

Preparation of the proposal
The Commission organised a consultation of European social partners on the Labour
Mobility Package, including the targeted review of the Posting of Workers Directive, in
the form of a roundtable, which was held on 10 June 2015. A public consultation open
to EU citizens and organisations for a duration of 12 weeks was started on 15 June 2015.
During the public consultation period, the Commission received written contributions
from 16 Member States, in the form of two joint letters. The first, signed by Austria,
Belgium, France, Germany, Luxembourg, the Netherlands and Sweden, was sent on
18 June 2015. These Member States called for support for modernisation of the Posting
of Workers Directive establishing the principle of 'equal pay for equal work in the same
place'. They suggested that the provisions regarding working and social conditions, most
notably remuneration, applicable to posted workers should be amended and widened;
the establishment of a maximum duration limit to postings should be considered, and
the applicable conditions to the road transport sector should be clarified. Other
important points were the improvement of cross-border cooperation between
inspection services and the promotion of a study on bogus self-employment2 in the
context of posting. The second letter, signed by Bulgaria, the Czech Republic, Estonia,
Hungary, Lithuania, Latvia, Poland, Slovakia and Romania, was sent on 31 August 2015.
These Member States argued that a review of the 1996 Directive is premature and
should be postponed until after the deadline for the transposition of the Enforcement
Directive has passed and its effects carefully evaluated and assessed. They expressed
the concern that the principle of equal pay for equal work in the same place may be
incompatible with the single market, as pay rate differences constitute one legitimate
element of competitive advantage for service providers. Moreover, their position is that
posted workers should remain under the legislation of the sending Member State for
social security purposes.
The preparatory open consultations launched by the Commission on 15 July 2015, were
also marked by the participation of about 300 stakeholders, mostly SMEs. Some 30% of
companies providing services across borders reported problems with existing rules on
posting of workers, such as burdensome administrative requirements, paperwork, fees
and registration obligations. The lack of clarity of labour market rules in the country of
destination has also been considered a relevant burden to cross-border service
provision, especially among SMEs.
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The changes the proposal would bring
In her message of 8 March 2016, Commissioner Marianne Thyssen highlighted that the
number of posted workers3 had increased by almost 50% in recent years, which shows
that cross-border enterprises are a sizeable component of the internal market. There is
a need for fairer conditions for the workers and companies concerned.
The European Commission proposal adopted on the same day is a targeted revision of
the Posting of Workers Directive which would introduce changes in three main areas:
remuneration of posted workers, including in situations of subcontracting; rules on
temporary agency workers; and long-term posting.
Rules on remuneration and allowances that are applied to local workers in the host
Member State would also have to be granted to posted workers (with a contract from
another Member State). Remuneration would thus not only comprise the minimum
rates of pay, but also other elements such as bonuses or allowances if applicable. In
order to ensure equity and transparency, Member States would be required to
transparently specify the different constituent elements of remuneration on their
territory.
Rules set by law or universally applicable collective agreements would become
mandatory for posted workers in all sectors. The proposal would also give Member
States the possibility (if such a rule is enacted at national level) to oblige national and
cross-border subcontractors to grant their workers the same pay as the main
contractor. In addition, the proposal would ensure that national rules also apply to
temporary workers hired out by temporary agencies established in the Member State
where the work is carried out.
Concerning long-term posting (when the duration of posting exceeds 24 months), the
labour law conditions of the host Member States will be applied, where this is
favourable to the posted worker.
The current proposal does not address any issues covered by the 2014 Enforcement
Directive, which is to be transposed into national law by June 2016. The proposal,
rather, focuses on issues which were not addressed by the Enforcement Directive.
Therefore, according to an EPC (European Policy Centre) discussion paper, the revised
Posting of Workers Directive and the Enforcement Directive are self-standing,
complementary legal instruments pursuing different objectives. The first aims to tackle
abuse and fraud as well to as reinforce the exchange of information, while the second
aims to achieve better protection of posted workers through the reduction of
inequality.
The revised Posting of Workers Directive would also underpin the initiatives for the road
transport sector announced by the Commission in its 2016 Work Programme, as it will
enhance the social and working conditions of road transport workers, and foster at the
same time the efficient and fair provision of road transport services.

Advisory committees
The European Economic and Social Committee and the Committee of the Regions have
not yet adopted opinions on the proposal.

National parliaments
More than three quarters of the EU's national parliaments had scrutinised the European
Commission's proposal before the deadline of 10 May 2016. Further to the protocol on
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subsidiarity, 11 Member States' parliaments or chambers submitted a reasoned
opinion: Bulgaria, Croatia, Czech Republic, Denmark, Estonia, Hungary, Latvia, Lithuania,
Poland, Romania, and Slovakia. The principal concerns raised against the proposal were
that it does not contain a detailed qualitative or quantitative analysis making it possible
to appraise its compliance with the principles of subsidiarity and proportionality, and
that its added value is not clear enough. Furthermore, there is no financial analysis on
the proposed directive's impact.
Among the concerns raised in the reasoned opinions, the Czech Senate stressed that the
introduction of an 'equal pay for equal work' could cause competitive disadvantages for
workers and societies from the newer Member States. Denmark's parliament pointed
out the fact that the current Directive states that pay and working conditions should be
regulated at national level, the proposed revision, however, does not refer to these
competences. Estonia's MPs found it doubtful whether the principle of equal pay for
equal work in the same location is in conformity with the principles of a common
market. The Hungarian Parliament highlighted that the Impact Assessment carried out
by the European Commission does not sufficiently take into account the regional and
local impacts of the proposal and does not contain relevant information regarding the
real impact of the introduction of equal remuneration (instead of minimum rates of
pay). Latvia's parliament considered that consultations (especially with the Member
States and the social partners) cannot be considered as having been conducted widely
and that their results have not been considered properly. The Polish and Bulgarian
reasoned opinions highlighted as a problematic point in the proposed directive Article
3(1)a, stating that the submission of subcontractors from other Member States to
requirements laid down in acts of law, regulations, provisions and collective agreements
should occur from now on, on a general basis. Poland's parliament also considered
problematic Article 3(1)b of the proposed directive which restrains the Member States’
right to decide whether posted workers employed by temporary work agencies must
meet the requirements specified in Article 5 of Directive 2008/104/EC on temporary
agency work. Romania's parliament drew attention to the lack of reliable data on the
number of posted workers for periods longer than 24 months, and considered that the
proposal could create barriers for the free provision of services and the labour force
mobility. The Slovak Parliament pointed out that there is a need for a more balanced
approach, taking into account the different level of development of individual Member
States and the specific characteristics of the newer Member States. The posting of
workers must be considered from a broader perspective taking into account
globalisation, technological change, and aging of the population.
As 11 Member States' parliaments (thus exceeding the threshold of at least one third of
the votes assigned to the national parliaments/chambers) declared themselves against
the proposal of the European Commission in reasoned opinions, the 'yellow card'
procedure has been triggered on the text. This means that, according to the Protocol on
the application of the principles of subsidiarity and proportionality, annexed to the
Treaties, the Commission must review its proposal. On the basis of that review, the
Commission may decide to maintain, amend or withdraw the proposal. Reasons must
be given for its decision.

Stakeholders' views
On 2 March 2016, four stakeholders (ETUC, BusinessEurope, UEAPME and CEEP) sent a
joint letter to Commission President Jean-Claude Juncker in which they asked the
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Commission for a social partner consultation regarding the proposed targeted revision
of the directive, in order to focus on problematic issues and 'various options that exist
to deal with the Posting of Workers Directive' before the proposal gets adopted.
In its statement of 8 March, the ETUC expressed its appreciation for the Commission’s
proposal to introduce full equal treatment for posted temporary agency workers, and
that it aligned the duration of posting to social security provisions. Nevertheless, in its
opinion, the proposed restrictive definition of the type of recognised collective
agreement is not satisfactory as it excludes most sectoral collective agreements in some
countries (including Germany and Italy) and all company-level agreements. The
European Confederation of Private Employment Services (EUROCIETT), which
represents the temporary work agency industry, expressed the view that there is no
need to reopen the 1996 Directive, but supported the equal work-equal pay principle. In
favour of the reopening were the European Business Confederation (EBC) and the EU
Trade Union of Building and Woodworkers (EFBWW). According to BusinessEurope and
UEAPME, the priority is to ensure the correct transposition and the evaluation of the
Enforcement Directive. In its position of 17 May, BusinessEurope states that the existing
directive adequately protects posted workers. It considers the Commission proposal as
an attack on the single market as it undermines the competitive position of foreign
service providers. The focus should be rather on fighting illegal practices and on
addressing the lack of competitiveness of domestic enterprises.

Legislative process
The proposal was published by the European Commission on 8 March 2016. The
proposal is in the preparatory phase in the Council and Parliament. The parliamentary
committee responsible is Employment and Social Affairs (EMPL), which has appointed
as co-rapporteurs Elisabeth Morin-Chartier (EPP, France) and Agnes Jongerius (S&D,
France). The opinion-giving committees are Internal Market and Consumer Protection
(IMCO) and Legal Affairs (JURI).
Until the Commission completes its review of the proposal following the yellow card,
the Parliament will not move forward with consideration of the proposal. In the Council
too, substantive further work will not take place before the Commission's review,
although it may be noted that a number of Member States had stated reservations to
the proposal.
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EP supporting analysis
- EPRS Implementation Appraisal Posting of workers (Part of the expected Labour Mobility
Package), Remac, M., September 2015
- EPRS is currently working on an Initial Appraisal on the Impact Assessment connected to the
Proposal for Revision of the Posting of Workers Directive.

Other sources
Posting of workers in the framework of the provision of services, European Parliament,
Legislative Observatory (OEIL).

Endnotes
1

This is especially the case in Member States with relatively high wage levels. Posted workers are reported to earn up
to 50% less than local workers in some sectors and Member States.

2

Bogus (or false) self-employment is the abuse of self-employed status. The self-employed status is used to hide a
true employment relationship, in order to avoid non-wage labour costs.

3

Between 2010 and 2014, the number of postings increased by almost 45%. In 2014, around 1.9 million European
workers were posted to other Member States.
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