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This paper presents the main aspects of the Council Regulation proposed by the Commission 
in the context of the December 2017 EMU Package. It includes a comparison of the ESM Treaty 
and the Statute of the proposed EMF. 
 
The European Stability Mechanism was established in 2012 outside of the EU framework by 
an intergovernmental treaty as mechanism aimed at safeguarding the financial stability of the 
euro area. The EGOV paper on the ESM presents more information. 

The ESM provides loans to Euro Area Member States facing financial distress, conditionally to 
the implementation of policy measures. It borrows money on financial markets, guaranteed 
by around 700 billion Euros as authorized capital by its 19 member States participants. 

The European Parliament reiterated on several occasions that it is in favour of the 
incorporation of the ESM into the EU legal framework provided that there is appropriate 
democratic accountability (e.g. EP resolution in 2013 and EP resolution in 2017).  

The Commission proposal 

In December 2017 the Commission presented a proposal for a Council Regulation on the 
establishment of the European Monetary Fund (for a comparison between ESM and IMF, 
please see this EGOV paper). The proposal would make the EMF a unique body of EU law, 
governed by its own board of Directors and board of Governors, the latter being composed 
of the Minister of Finance (the Chairperson is the President of the Eurogroup).  

The proposed Council Regulation includes, as an Annex, the Statute of the EMF, which is very 
similar to the current ESM Treaty, maintaining the same structure and provisions as much as 
possible, modifying it mainly in order to maintain consistency with the actual EU legal 
framework. 

The legal basis for the Commission proposal is Article 352 of the TFEU, which entails a special 
legislative procedure, requiring a unanimous vote of all the Member States in the Council and 
the consent of the European Parliament.  

Innovations with respect to the current ESM are introduced both in the text of the Regulation 
and in the annexed Statute. 

 

https://ec.europa.eu/commission/publications/completing-europes-economic-and-monetary-union-factsheets_en
https://www.esm.europa.eu/
http://www.europarl.europa.eu/RegData/etudes/BRIE/2014/497755/IPOL-ECON_NT(2014)497755_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-269
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2017-0049+0+DOC+XML+V0//EN&language=EN
http://eur-lex.europa.eu/resource.html?uri=cellar:050797ec-db5b-11e7-a506-01aa75ed71a1.0002.02/DOC_1&format=PDF
http://www.europarl.europa.eu/RegData/etudes/IDAN/2017/614485/IPOL_IDA(2017)614485_EN.pdf
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The text of the regulation covers aspects concerning the establishment of the EMF and its 
accountability, notably: 

 The establishment of the EMF and its replacement of the ESM in legal acts of the 
Union; 

 In order to comply with EU jurisprudence (e.g. the Meroni case), Article 3.1 of the 
proposed regulation requires that the Council approves a series of decision taken by 
the EMF boards. In these cases, the Council votes by qualifies majority (Article 238.3 
TFEU); 

 According to Article 5 the EMF will present annual reports on the execution of its tasks, 
its annual accounts and financial statements to the EP, and will have to answer oral 
and written questions, on top of being heard by the competent committees. 
Confidential oral discussions behind closed doors are also foreseen (Article 5.5). 
Moreover, the EP will be consulted in the selection of the Managing Director by the 
Council; 

 National parliaments will also receive the annual reports, will be able to ask questions 
and invite the Managing Director (Article 6). Such double form of accountability 
increases the transparency of the EMF towards both the EP and national taxpayers 
financing the EMF. 

The annexed Statute covers other aspects as a new financial instrument and governance, as 
specified below. The overleaf table in this document presents a comparison of the ESM Treaty 
and the proposed EFM Statute. It shows that the main proposed innovations are as follows: 

 The EMF would serve as a fiscally neutral common backstop to the Single Resolution 
Fund; support to the SRB can be provided also by participating non-Euro Area Member 
States (Article 22) in the framework of the second pillar of Banking Union; 

 Unanimity remains for decisions with financial impact (capital calls), however a new 
qualified reinforced majority (85% of the votes) is proposed for decisions on stability 
support, disbursement and the deployment of the backstop. (Articles 16 to 18) 

 References to cooperation with the IMF are removed from the Statute. The 
Commission instead gains more competences regarding conditionality: the debt 
sustainability analysis (DSI) will be conducted by the Commission in liaison with the 
ECB. Moreover, in case of the granting of stability support, a Memorandum of 
Understanding (MoU) will be signed by both Commission and EMF, whereas currently 
the Commission signs it on behalf of the ESM. 

 

Reactions so far  

Both the Eurogroup (in December 2017 and in March 2018) and the Euro Summit (in 
December 2017 and March 2018) shared their views on the necessity to further develop the 
ESM, yet details still have to be discussed. 

In a recent interview (19 February 2018) the Managing Director of the ESM Klaus Regling 
supported the idea of including the ESM into EU law: “What I would like for the ESM is a role 
similar to the European Investment Bank – it is expressly mentioned in the EU Treaty, but is 
relatively independent of the Commission and largely controlled by the Member States”.

http://eur-lex.europa.eu/resource.html?uri=cellar:050797ec-db5b-11e7-a506-01aa75ed71a1.0002.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61956CJ0009
http://eur-lex.europa.eu/resource.html?uri=cellar:050797ec-db5b-11e7-a506-01aa75ed71a1.0002.02/DOC_2&format=PDF
http://www.consilium.europa.eu/media/32014/2017-12-04-eurogroup-summing-up-letter.pdf
http://www.consilium.europa.eu/en/press/press-releases/2018/03/12/remarks-by-m-centeno-following-the-eurogroup-meeting-of-12-march-2018/
http://www.consilium.europa.eu/en/meetings/euro-summit/2017/12/15/
http://www.consilium.europa.eu/media/33332/en_leaders-agenda_note-on-emu.pdf
https://www.esm.europa.eu/interviews/klaus-regling-interview-augsburger-allgemeine-germany


 

 

Table: Comparison of the ESM Treaty and EMF proposed statute 
Highlighted text emphasizes the more substantial differences between the two texts. 

COMPARISON ESM TREATY AND  

THE COMMISSION PROPOSAL FOR A EMF STATUTE 

ESM TREATY 

 
EMF STATUTE 

(Annex to the proposed regulation) 
 

ARTICLE 1 
Establishment and members 

 
1. By this Treaty, the Contracting Parties establish among themselves an 
international financial institution, to be named the "European Stability 
Mechanism" ("ESM").  
 
2. The Contracting Parties are ESM Members.  

PART I 
MEMBERSHIP AND SCOPE 

Article 1 
Legal Status of the EMF 

 
The EMF shall have legal personality. It shall enjoy in all the Member 
States the most extensive legal capacity accorded to legal persons under 
their laws. It may, in particular, acquire and dispose of movable and 
immovable property and may be a party to legal proceedings. 

https://www.esm.europa.eu/sites/default/files/20150203_-_esm_treaty_-_en.pdf
https://ec.europa.eu/info/sites/info/files/economy-finance/com_2017_827_annex.pdf
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ARTICLE 2 
New members 

 
1. Membership in the ESM shall be open to the other Member States of 
the European Union as from the entry into force of the decision of the 
Council of the European Union taken in accordance with Article 140(2) 
TFEU to abrogate their derogation from adopting the euro.  
 
2. New ESM Members shall be admitted on the same terms and 
conditions as existing ESM Members, in accordance with Article 44.  
 
 
 
 
 
 
3. A new member acceding to the ESM after its establishment shall 
receive shares in the ESM in exchange for its capital contribution, 
calculated in accordance with the contribution key provided for in Article 
11.  
 

Article 2 
Membership 

 
1. Members of the EMF shall be the Member States whose currency is 
the euro.  
 
2. A Member State whose currency is not the euro shall become an EMF 
Member as from the date of entry into force of the decision of the 
Council in accordance with Article 140 (2) TFEU abrogating its derogation 
from adopting the euro. It shall become an EMF Member on the same 
terms and conditions as existing EMF Members.  
 
3. The exercise by EMF Members of all the rights granted by this 
Regulation, including voting rights, shall be conditional upon the 
subscription of their contribution to the authorised capital stock.  
 
4. A new member of the EMF shall receive shares in the EMF in exchange 
for its capital contribution, calculated in accordance with the 
contribution key provided for in Article 14. 
 

  



 
 

ARTICLE 3 
Purpose 

 
The purpose of the ESM shall be to mobilise funding and provide stability 
support under strict conditionality, appropriate to the financial assistance 
instrument chosen, to the benefit of ESM Members which are experiencing, 
or are threatened by, severe financing problems, if indispensable to 
safeguard the financial stability of the euro area as a whole and of its 
Member States. For this purpose, the ESM shall be entitled to raise funds by 
issuing financial instruments or by entering into financial or other 
agreements or arrangements with ESM Members, financial institutions or 
other third parties.  

Article 3 
Objective and tasks 

 
1. The EMF shall contribute to safeguarding the financial stability of the euro 
area, as well as the financial stability of the 'participating Member States' 
within the meaning of Article 2 of Regulation (EU) No 1024/2013.  
 
2. To achieve its objective, the EMF shall:  
(a) mobilise funding and provide stability support under strict policy 
conditions, appropriate to the financial assistance instrument chosen, to the 
benefit of its Members which are experiencing, or are threatened by, severe 
financing problems, if indispensable to safeguard the financial stability of 
the euro area as a whole or of its Members;  
(b) provide credit lines or set guarantees in support of the Single Resolution 
Board (‘the SRB’) established in accordance with Regulation (EU) No 
806/2014 for any task assigned to it.  
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CHAPTER 2 
GOVERNANCE 

ARTICLE 4 
Structure and voting rules 

 
1. The ESM shall have a Board of Governors and a Board of Directors, as well 
as a Managing Director and other dedicated staff as may be considered 
necessary.  
 
 
 
 
2. The decisions of the Board of Governors and the Board of Directors shall 
be taken by mutual agreement, qualified majority or simple majority as 
specified in this Treaty. In respect of all decisions, a quorum of 2/3 of the 
members with voting rights representing at least 2/3 of the voting rights 
must be present.  
 
3. The adoption of a decision by mutual agreement requires the unanimity 
of the members participating in the vote. Abstentions do not prevent the 
adoption of a decision by mutual agreement.  
 
4. By way of derogation from paragraph 3, an emergency voting procedure 
shall be used where the Commission and the ECB both conclude that a 
failure to urgently adopt a decision to grant or implement financial 
assistance, as defined in Articles 13 to 18, would threaten the economic and 
financial sustainability of the euro area. The adoption of a decision by 
mutual agreement by the Board of Governors referred to in points (f) and 
(g) of Article 5(6) and the Board of Directors under that emergency 
procedure requires a qualified majority of 85% of the votes cast.  
Where the emergency procedure referred to in the first subparagraph is 
used, a transfer from the reserve fund and/or the paid-in capital to an 

PART II 
ORGANISATION AND DECISION-MAKING 

Article 4 
Structure and voting rules 

 
1. The EMF shall have a Board of Governors and a Board of Directors, as well 
as a Managing Director and other staff as may be considered necessary. 
Governors, Directors, and their respective alternates shall perform their 
duties without remuneration from the EMF.  
 
 
 
2. The decisions of the Board of Governors and the Board of Directors shall 
be taken by unanimity, reinforced qualified majority, qualified majority or 
simple majority as specified in this Regulation. In respect of all decisions, a 
quorum of two thirds of the EMF Members with voting rights representing 
at least two thirds of the voting rights must be present.  
 
3. Abstentions by members present in person or represented shall not 
prevent the adoption of a decision requiring unanimity.  
 
 
4. The adoption of a decision by reinforced qualified majority requires 85% 
of the votes cast.  
 
 
 
 
 
 
 
 



 
 

emergency reserve fund is made in order to constitute a dedicated buffer 
to cover the risks arising from the financial support granted under that 
emergency procedure. The Board of Governors may decide to cancel the 
emergency reserve fund and transfer its content back to the reserve fund 
and/or paid-in capital.  
 
5. The adoption of a decision by qualified majority requires 80 % of the votes 
cast.  
 
6. The adoption of a decision by simple majority requires a majority of the 
votes cast.  
 
7. The voting rights of each ESM Member, as exercised by its appointee or 
by the latter's representative on the Board of Governors or Board of 
Directors, shall be equal to the number of shares allocated to it in the 
authorised capital stock of the ESM as set out in Annex II.  
 
8. If any ESM Member fails to pay any part of the amount due in respect of 
its obligations in relation to paid-in shares or calls of capital under Articles 
8, 9 and 10, or in relation to the reimbursement of the financial assistance 
under Article 16 or 17, such ESM Member shall be unable, for so long as 
such failure continues, to exercise any of its voting rights. The voting 
thresholds shall be recalculated accordingly. 

 
 
 
 
 
 
5. The adoption of a decision by qualified majority requires 80 % of the votes 
cast.  
 
6. The adoption of a decision by simple majority requires a majority of the 
votes cast.  
 
7. The voting rights of each EMF Member, as exercised by its representative 
on the Board of Governors or Board of Directors, shall be equal to the 
number of shares allocated to it in the authorised capital stock of the EMF.  
 
 
8. If any EMF Member fails to pay any part of the amount due in respect of 
its obligations in relation to paid-in shares or calls of capital under Articles 
8, 9 and 10 of this Statute, or in relation to the reimbursement of the 
financial assistance under Article 16 or 17 of this Statute, the voting rights 
of that EMF Member shall be suspended for so long as such failure 
continues. The voting thresholds shall be recalculated accordingly 
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ARTICLE 5 
Board of Governors 

 
1. Each ESM Member shall appoint a Governor and an alternate Governor. 
Such appointments are revocable at any time. The Governor shall be a 
member of the government of that ESM Member who has responsibility for 
finance. The alternate Governor shall have full power to act on behalf of the 
Governor when the latter is not present.  
 
2. The Board of Governors shall decide either to be chaired by the President 
of the Euro Group, as referred to in Protocol (No 14) on the Euro Group 
annexed to the Treaty on the European Union and to the TFEU or to elect a 
Chairperson and a Vice-Chairperson from among its members for a term of 
two years. The Chairperson and the Vice-Chairperson may be re-elected. A 
new election shall be organised without delay if the incumbent no longer 
holds the function needed for being designated Governor.  
 
3. The Member of the European Commission in charge of economic and 
monetary affairs and the President of the ECB, as well as the President of 
the Euro Group (if he or she is not the Chairperson or a Governor) may 
participate in the meetings of the Board of Governors as observers.  
 
4. Representatives of non-euro area Member States participating on an ad 
hoc basis alongside the ESM in a stability support operation for a euro area 
Member State shall also be invited to participate, as observers, in the 
meetings of the Board of Governors when this stability support and its 
monitoring will be discussed. 
 
 
 

Article 5 
Board of Governors 

 
1. Each EMF Member shall appoint a Governor and an alternate Governor. 
Such appointments shall be revocable at any time. The Governor shall be a 
member of the government of that EMF Member who has responsibility for 
financial affairs. The alternate Governor shall have full power to act on 
behalf of the Governor when the latter is not present. 
  
2. The Chairperson of the Board of Governors (‘the Chairperson’) shall be 
the President of the Euro Group, as referred to in Protocol No 14 on the 
Euro Group annexed to the TEU and to the TFEU. The Board of Governors 
shall elect a Vice-Chairperson from among its members for a term of two 
years. The Vice-Chairperson may be re-elected. A new election shall be 
organised without delay if the incumbent no longer meets the requirement 
laid down in paragraph 1.  
 
3. A Member of the Commission and the President of the European Central 
Bank (‘ECB’) shall participate in the meetings of the Board of Governors as 
non-voting members.  
 
 
4. Representatives of Member States whose currency is not the euro 
participating on an ad hoc basis alongside the EMF in a stability support 
operation for a Member State whose currency is the euro shall also be 
invited to participate, as observers, in the meetings of the Board of 
Governors where that stability support and its monitoring are to be 
discussed. 
 
5. Other persons, including representatives of Member States whose 
currency is not the euro for purposes other than those referred to in 



 
 

5. Other persons, including representatives of institutions or organisations, 
such as the IMF, may be invited by the Board of Governors to attend 
meetings as observers on an ad hoc basis. 
 
6. The Board of Governors shall take the following decisions by mutual 
agreement:  
(a) to cancel the emergency reserve fund and transfer its content back to 
the reserve fund and/or paid-in capital, in accordance with Article 4(4);  
(b) to issue new shares on terms other than at par, in accordance with 
Article 8(2);  
(c) to make the capital calls, in accordance with Article 9(1);  
(d) to change the authorised capital stock and adapt the maximum lending 
volume of the ESM, in accordance with Article 10(1); 
(e) to take into account a possible update of the key for the subscription of 
the ECB capital, in accordance with Article 11(3), and the changes to be 
made to Annex I in accordance with Article 11(6);  
(f) to provide stability support by the ESM, including the economic policy 
conditionality as stated in the memorandum of understanding referred to 
in Article 13(3), and to establish the choice of instruments and the financial 
terms and conditions, in accordance with Articles 12 to 18;  
(g) to give a mandate to the European Commission to negotiate, in liaison 
with the ECB, the economic policy conditionality attached to each financial 
assistance, in accordance with Article 13(3);  
(h) to change the pricing policy and pricing guideline for financial assistance, 
in accordance with Article 20;  
(i) to change the list of financial assistance instruments that may be used by 
the ESM, in accordance with Article 19;  
(j) to establish the modalities of the transfer of EFSF support to the ESM, in 
accordance with Article 40; 
(k) to approve the application for membership of the ESM by new members, 
referred to in Article 44;  

paragraph 4, institutions or organisations may be invited by the Board of 
Governors to attend meetings as observers on an ad hoc basis.  
 
 
6. The Board of Governors shall take the following decisions provided for in 
this Statute by unanimity:  
(a) increase or decrease the minimum lending capacity in accordance with 
Article 8(6).  
(b) make capital calls, in accordance with Article 9(1);  
(c) increase the authorised capital stock in accordance with Article 10(1);  
(d) take into account a possible update of the key for the subscription of the 
ECB capital and the changes to be made to the contribution key for the 
subscription of the EMF authorised capital stock in accordance with Article 
11(4);  
(e) approve changes to be made to the distribution of capital among EMF 
Members and the calculation of such a distribution as a direct consequence 
of a Member State becoming a new EMF Member, in accordance with 
Article 11(3);  
(f) confirm or revise the terms and conditions for the provision of credit lines 
or the setting of guarantees in support of the SRB and decide to increase 
the ceiling for support to the SRB, in accordance with Article 22(5);  
(g) adopt the financial terms and conditions for the provision of credit lines 
or the setting of a ceiling for guarantees in support of the SRB, in accordance 
with Articles 22(5) and 23(1).  
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(l) to make adaptations to this Treaty as a direct consequence of the 
accession of new members, including changes to be made to the 
distribution of capital among ESM Members and the calculation of such a 
distribution as a direct consequence of the accession of a new member to 
the ESM, in accordance with Article 44; and  
(m) to delegate to the Board of Directors the tasks listed in this Article.  
 
 
7. The Board of Governors shall take the following decisions by qualified 
majority:  
(a) to set out the detailed technical terms of accession of a new member to 
the ESM, in accordance with Article 44;  
(b) whether to be chaired by the President of the Euro Group or to elect, by 
qualified majority, the Chairperson and Vice-Chairperson of the Board of 
Governors, in accordance with paragraph 2; 
(c) to set out by-laws of the ESM and the rules of procedure applicable to 
the Board of Governors and Board of Directors (including the right to 
establish committees and subsidiary bodies), in accordance with paragraph 
9;  
(d) to determine the list of activities incompatible with the duties of a 
Director or an alternate Director, in accordance with Article 6(8);  
(e) to appoint and to end the term of office of the Managing Director, in 
accordance with Article 7;  
(f) to establish other funds, in accordance with Article 24;  
(g) on the actions to be taken for recovering a debt from an ESM Member, 
in accordance with Article 25(2) and (3);  
(h) to approve the annual accounts of the ESM, in accordance with Article 
27(1);  
(i) to appoint the members of the Board of Auditors, in accordance with 
Article 30(1);  
(j) to approve the external auditors, in accordance with Article 29;  

 
 
 
 
 
 
 
 
7. The Board of Governors shall take the following decisions provided for in 
this Statute by reinforced qualified majority:  
(a) provide stability support to EMF Members, including the policy 
conditions as stated in the memorandum of understanding referred to in 
Article 13(3), and to establish the choice of instruments and the financial 
terms and conditions, in accordance with Articles 14 to 18;  
(b) request the Commission to negotiate, in liaison with the ECB, the 
economic policy conditions attached to each financial assistance, in 
accordance with Article 13(3);  
(c) change the pricing policy and pricing guideline for financial assistance, in 
accordance with Article 20;  
 
8. The Board of Governors shall take the following decisions provided for in 
this Statute by qualified majority:  
(a) set out the detailed technical terms when a Member State becomes a 
EMF Member;  
(b) elect its Vice-Chairperson, in accordance with paragraph 2 of this Article;  
(c) determine the list of activities incompatible with the duties of a Director 
or an alternate Director, in accordance with Article 6(8);  
(d) adopt the shortlist of candidates for the position of the Managing 
Director and request the Court of Justice for the removal of the latter, in 
accordance with Article 7;  
(e) set out the rules of procedure of the EMF;  
(f) establish other funds, in accordance with Article 27;  



 
 

(k) to waive the immunity of the Chairperson of the Board of Governors, a 
Governor, alternate Governor, Director, alternate Director or the Managing 
Director, in accordance with Article 35(2); 
(l) to determine the taxation regime applicable to the ESM staff, in 
accordance with Article 36(5);  
(m) on a dispute, in accordance with Article 37(2); and  
(n) any other necessary decision not explicitly provided for by this Treaty. 
 
8. The Chairperson shall convene and preside over the meetings of the 
Board of Governors. The Vice-Chairperson shall preside over these meetings 
when the Chairperson is unable to participate. 
 
9. The Board of Governors shall adopt their rules of procedure and the by-
laws of the ESM. 

(g) decide on the actions to be taken for recovering a debt from an EMF 
Member, in accordance with Article 28 (2) and (3);  
(h) approve the annual accounts and annual report of the EMF, in 
accordance with Articles 31 and 32, respectively;  
(i) approve the external auditors, in accordance with Article 34;  
(j) appoint the members of the Board of Auditors, in accordance with Article 
35(1);  
(k) decide on the working language of the EMF in accordance with Article 
47.  
 
9. The Chairperson shall convene and preside over the meetings of the 
Board of Governors. The Vice-Chairperson shall preside over those meetings 
when the Chairperson is unable to participate. 
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ARTICLE 6 
Board of Directors 

 
1. Each Governor shall appoint one Director and one alternate Director 
from among people of high competence in economic and financial 
matters. Such appointments shall be revocable at any time. The alternate 
Directors shall have full power to act on behalf of the Director when the 
latter is not present.  
 
 
 
 
 
 
 
2. The Member of the European Commission in charge of economic and 
monetary affairs and the President of the ECB may appoint one observer 
each.  
 
3. Representatives of non-euro area Member States participating on an 
ad hoc basis alongside the ESM in a financial assistance operation for a 
euro area Member State shall also be invited to participate, as observers, 
in the meetings of the Board of Directors when this financial assistance 
and its monitoring will be discussed.  
 
 
4. Other persons, including representatives of institutions or 
organisations, may be invited by the Board of Governors to attend 
meetings as observers on an ad hoc basis. 
 
 
  

ARTICLE 6 
Board of Directors 

 
1. Each Governor shall appoint one Director and one alternate Director 
from among people of high competence in economic and financial 
matters. Such appointments shall be revocable at any time. The alternate 
Directors shall have full power to act on behalf of the Director when the 
latter is not present.  
 
 
 
 
 
 
 
2. The Member of the European Commission in charge of economic and 
monetary affairs and the President of the ECB may appoint one observer 
each.  
 
3. Representatives of non-euro area Member States participating on an 
ad hoc basis alongside the ESM in a financial assistance operation for a 
euro area Member State shall also be invited to participate, as observers, 
in the meetings of the Board of Directors when this financial assistance 
and its monitoring will be discussed.  
 
 
4. Other persons, including representatives of institutions or 
organisations, may be invited by the Board of Governors to attend 
meetings as observers on an ad hoc basis. 
 
 
  



 
 

5. The Board of Directors shall take decisions by qualified majority, unless 
otherwise stated in this Treaty. Decisions to be taken on the basis of 
powers delegated by the Board of Governors shall be adopted in 
accordance with the relevant voting rules set in Article 5(6) and (7).  
 
 
6. Without prejudice to the powers of the Board of Governors as set out 
in Article 5, the Board of Directors shall ensure that the ESM is run in 
accordance with this Treaty and the by-laws of the ESM adopted by the 
Board of Governors. It shall take decisions as provided for in this Treaty 
or which are delegated to it by the Board of Governors.  
7. Any vacancy in the Board of Directors shall be immediately filled in 
accordance with paragraph 1.  
8. The Board of Governors shall lay down what activities are incompatible 
with the duties of a Director or an alternate Director, the by-laws of the 
ESM and rules of procedure of the Board of Directors. 

5. The Board of Directors shall take decisions by qualified majority, unless 
otherwise stated in this Treaty. Decisions to be taken on the basis of 
powers delegated by the Board of Governors shall be adopted in 
accordance with the relevant voting rules set in Article 5(6) and (7).  
 
 
6. Without prejudice to the powers of the Board of Governors as set out 
in Article 5, the Board of Directors shall ensure that the ESM is run in 
accordance with this Treaty and the by-laws of the ESM adopted by the 
Board of Governors. It shall take decisions as provided for in this Treaty 
or which are delegated to it by the Board of Governors.  
7. Any vacancy in the Board of Directors shall be immediately filled in 
accordance with paragraph 1.  
8. The Board of Governors shall lay down what activities are incompatible 
with the duties of a Director or an alternate Director, the by-laws of the 
ESM and rules of procedure of the Board of Directors. 
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ARTICLE 7 
Managing Director 

 
1. The Managing Director shall be appointed by the Board of Governors 
from among candidates having the nationality of an ESM Member, 
relevant international experience and a high level of competence in 
economic and financial matters. Whilst holding office, the Managing 
Director may not be a Governor or Director or an alternate of either.  
 
 
 
 
 
 
 
 
 
 
 
 
2. The term of office of the Managing Director shall be five years. He or 
she may be re-appointed once. The Managing Director shall, however, 
cease to hold office when the Board of Governors so decides.  
 
 
 
 
 
 
 
3. The Managing Director shall chair the meetings of the Board of 
Directors and shall participate in the meetings of the Board of Governors.  

Article 7 
Managing Director 

 
1. The Managing Director shall be appointed by the Council on the basis 
of merit from among candidates having the nationality of an EMF 
Member, relevant international experience and a high level of skills, 
knowledge and competence in economic and financial matters.  
The Board of Governors shall draw up a shortlist of candidates for the 
position of Managing Director. It shall strive to respect the principle of 
gender balance.  
The Council, after consulting the European Parliament, shall appoint the 
Managing Director. The Council shall act by qualified majority. Only 
members of the Council representing Member States whose currency is 
the euro shall vote.  
The Managing Director shall be a full time position. In addition, he or she 
may exercise the role of Chief Executive Officer of the European Financial 
Stability Facility (EFSF). The Managing Director shall not hold another 
office at national, Union or international level and may not be a Governor 
or Director or an alternate of either.  
 
2. The term of office of the Managing Director shall be five years. He or 
she may be re-appointed once. The Managing Director shall remain in 
office until his or her successor is appointed. If the Managing Director no 
longer fulfils the conditions required for the performance of his or her 
duties or has been found guilty of serious misconduct, the Court of 
Justice may, upon the request of the Board of Governors and after 
informing the European Parliament adopt a decision to remove him or 
her from office.  
 
 
3. The Managing Director shall chair the meetings of the Board of 
Directors and shall participate in the meetings of the Board of Governors.  



 
 

 
4. The Managing Director shall be chief of the staff of the ESM. He or she 
shall be responsible for organising, appointing and dismissing staff in 
accordance with staff rules to be adopted by the Board of Directors.  
 
5. The Managing Director shall be the legal representative of the ESM and 
shall conduct, under the direction of the Board of Directors, the current 
business of the ESM. 

 

 
4. The Managing Director shall be chief of the staff of the EMF and shall 
be responsible for organising, appointing and dismissing staff in 
accordance with Article 39 of this Statute.  
 
5. The Managing Director shall be the legal representative of the EMF.  
 
Without prejudice to Article 13(4), Article 14(3), Article 15(3), Article 
16(3), Article 17(3), Article 18(4) and Article 23(2) of this Statute, the EMF 
shall be validly represented in dealings with third parties as follows:  
(a) by the Managing Director or, in his or her absence, by any two 
members of the management board acting jointly, and  
(b) by any person acting within the limits of specific powers delegated by 
the Managing Director.  
 
6. The Managing Director shall conduct, under the direction of the Board 
of Directors, the current business of the EMF and shall be assisted by a 
management board.  
 
The management board shall consist of the Managing Director, who shall 
chair it, and such other members of the EMF's staff as the Managing 
Director shall designate from time to time. 

 

CHAPTER 3 
CAPITAL 

ARTICLE 8 
Authorised capital stock 

 
1. The authorised capital stock shall be EUR 704 798.7 million. It shall be 
divided into seven million forty-seven thousand nine hundred and eighty-
seven shares, having a nominal value of EUR 100 000 each, which shall 

PART III 
CAPITAL AND LENDING CAPACITY 

Article 8 
Initial authorised capital stock and lending capacity 

 
1. The initial authorised capital stock of the EMF shall be EUR 704 798.7 
million. It shall be divided into seven million forty-seven thousand nine 
hundred and eighty-seven shares, having a nominal value of EUR 100 000 
each, which shall be available for subscription through transfer of the 
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be available for subscription according to the initial contribution key 
provided for in Article 11 and calculated in Annex I.  
 
 
 
2. The authorised capital stock shall be divided into paid-in shares and 
callable shares. The initial total aggregate nominal value of paid-in shares 
shall be EUR 80 548.4 million. Shares of authorised capital stock initially 
subscribed shall be issued at par. Other shares shall be issued at par, 
unless the Board of Governors decides to issue them in special 
circumstances on other terms.  
 
3. Shares of authorised capital stock shall not be encumbered or pledged 
in any manner whatsoever and they shall not be transferable, with the 
exception of transfers for the purposes of implementing adjustments of 
the contribution key provided for in Article 11 to the extent necessary to 
ensure that the distribution of shares corresponds to the adjusted key.  
 
 
4. ESM Members hereby irrevocably and unconditionally undertake to 
provide their contribution to the authorised capital stock, in accordance 
with their contribution key in Annex I. They shall meet all capital calls on 
a timely basis in accordance with the terms set out in this Treaty.  
 
 
5. The liability of each ESM Member shall be limited, in all circumstances, 
to its portion of the authorised capital stock at its issue price. No ESM 
Member shall be liable, by reason of its membership, for obligations of 
the ESM. The obligations of ESM Members to contribute to the 
authorised capital stock in accordance with this Treaty are not affected if 
any such ESM Member becomes eligible for, or is receiving, financial 
assistance from the ESM. 

capital of the ESM according to the initial contribution key provided for 
in table I and calculated in accordance with Article 11 of this Statute. The 
subscriptions to the initial authorised capital stock are set out in table II.  
 
 
2. The initial authorised capital stock of the EMF shall be divided into 
paid-in shares and callable shares. The initial total aggregate nominal 
value of paid-in shares shall be EUR 80 548.4 million. Shares of authorised 
capital stock initially subscribed shall be issued at par. Other shares shall 
be issued at par.  
 
 
3. Shares of authorised capital stock shall not be encumbered or pledged 
in any manner whatsoever and they shall not be transferable, with the 
exception of transfers for the purposes of implementing adjustments of 
the contribution key provided for in Article 11(5) of this Statute to the 
extent necessary to ensure that the distribution of shares corresponds to 
the adjusted key.  
 
 
 
 
 
 
 
4. The liability of each EMF Member shall be limited, in all circumstances, 
to its portion of the authorised capital stock at its issue price. No EMF 
Member shall be liable, by reason of its membership, for obligations of 
the EMF. The obligations of EMF Members to contribute to the 
authorised capital stock in accordance with this Regulation shall not be 
affected if any such EMF Member becomes eligible for, or is receiving, 
financial assistance from the EMF.  



 
 

 
5. The Union budget shall not be held liable for the expenses or losses of 
the EMF.  
 
6. The initial lending capacity of the EMF shall be no less than EUR 500 
000 million. The sum of all financial commitments of the EMF shall not 
exceed the minimum lending capacity at any point in time. The Board of 
Governors may decide to increase the lending capacity. In duly justified 
exceptional cases, the Board of Governors may also provisionally 
decrease the lending capacity if this is needed to ensure the ability of the 
EMF to fulfil its functions. 

ARTICLE 9 
Capital calls 

 
1. The Board of Governors may call in authorised unpaid capital at any 
time and set an appropriate period of time for its payment by the ESM 
Members.  
 
2. The Board of Directors may call in authorised unpaid capital by simple 
majority decision to restore the level of paid-in capital if the amount of 
the latter is reduced by the absorption of losses below the level 
established in Article 8(2), as may be amended by the Board of Governors 
following the procedure provided for in Article 10, and set an appropriate 
period of time for its payment by the ESM Members.  
 
 
3. The Managing Director shall call authorised unpaid capital in a timely 
manner if needed to avoid the ESM being in default of any scheduled or 
other payment obligation due to ESM creditors. The Managing Director 
shall inform the Board of Directors and the Board of Governors of any 
such call. When a potential shortfall in ESM funds is detected, the 
Managing Director shall make such capital call(s) as soon as possible with 

Article 9 
Capital calls 

 
1. The Board of Governors may call in authorised unpaid capital at any 
time and set an appropriate period of time for its payment by the EMF 
Members.  
 
2. The Board of Directors may call in authorised unpaid capital by simple 
majority decision to restore the level of paid-in capital if the amount of 
the latter is reduced by the absorption of losses below the level 
established in Article 8(2) of this Statute, as may be amended by the 
Board of Governors following the procedure provided for in Article 10 of 
this Statute, and set an appropriate period of time for its payment by the 
EMF Members. 

  
3. The Managing Director shall call authorised unpaid capital in a timely 
manner if needed to avoid the EMF being in default of any scheduled or 
other payment obligation due to EMF creditors. The Managing Director 
shall inform the Board of Directors and the Board of Governors of any 
such call. When a potential shortfall in EMF funds is detected, the 
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a view to ensuring that the ESM shall have sufficient funds to meet 
payments due to creditors in full on their due date. ESM Members hereby 
irrevocably and unconditionally undertake to pay on demand any capital 
call made on them by the Managing Director pursuant to this paragraph, 
such demand to be paid within seven days of receipt.  
 
 
 
 
4. The Board of Directors shall adopt the detailed terms and conditions 
which shall apply to calls on capital pursuant to this Article. 

Managing Director shall make such capital call or calls as soon as possible 
with a view to ensuring that the EMF has sufficient funds to meet 
payments due to creditors in full on their due date. EMF Members shall 
irrevocably and unconditionally undertake to pay on demand any capital 
call made on them by the Managing Director pursuant to this paragraph, 
such demand to be paid within seven days of receipt.  
 
4. The EMF Members shall meet all capital calls on a timely basis.  
 
5. The Board of Directors shall adopt the detailed terms and conditions 
which shall apply to capital calls pursuant to this Article. 

 

ARTICLE 10 
Changes in authorised capital stock 

 
1. The Board of Governors shall review regularly and at least every five 
years the maximum lending volume and the adequacy of the authorised 
capital stock of the ESM. It may decide to change the authorised capital 
stock and amend Article 8 and Annex II accordingly. Such decision shall 
enter into force after the ESM Members have notified the Depositary of 
the completion of their applicable national procedures. The new shares 
shall be allocated to the ESM Members according to the contribution key 
provided for in Article 11 and in Annex I.  
 
2. The Board of Directors shall adopt the detailed terms and conditions 
which shall apply to all or any capital changes made under paragraph 1. 
 
3. Upon a Member State of the European Union becoming a new ESM 
Member, the authorised capital stock of the ESM shall be automatically 
increased by multiplying the respective amounts then prevailing by the 
ratio, within the adjusted contribution key provided for in Article 11, 

Article 10 
Capital increases 

 
 
1. The Board of Governors may decide to increase the authorised capital 
stock of the EMF provided for in Article 11. The new shares shall be 
allocated to the EMF Members according to the contribution key 
provided for in Article 11.  
 
 
 
 
 
 
 
2. Upon a Member State becoming a new EMF Member, the authorised 
capital stock of the EMF shall be automatically increased by multiplying 
the respective amounts then prevailing by the ratio, within the adjusted 
contribution key provided for in Article 11 of this Statute, between the 



 
 

between the weighting of the new ESM Member and the weighting of 
the existing ESM Members. 

weighting of the new EMF Member and the weighting of the existing EMF 
Members. 
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ARTICLE 11 
Contribution key 

 
1. The contribution key for subscribing to ESM authorised capital stock shall, 
subject to paragraphs 2 and 3, be based on the key for subscription, by the 
national central banks of ESM Members, of the ECB's capital pursuant to 
Article 29 of Protocol (No 4) on the Statute of the European System of Central 
Banks and of the European Central Bank (the "ESCB Statute") annexed to the 
Treaty on European Union and to the TFEU.  
 
 
2. The contribution key for the subscription of the ESM authorised capital 
stock is specified in Annex I.  
 
 
3. The contribution key for the subscription of the ESM authorised capital 
stock shall be adjusted when:  
(a) a Member State of the European Union becomes a new ESM Member and 
the ESM's authorised capital stock automatically increases, as specified in 
Article 10(3); or  
(b) the twelve year temporary correction applicable to an ESM Member 
established in accordance with Article 42 ends.  
 
4. The Board of Governors may decide to take into account possible updates 
to the key for the subscription of the ECB's capital referred to in paragraph 1 
when the contribution key is adjusted in accordance with paragraph 3 or 
when there is a change in the authorised capital stock, as specified in Article 
10(1).  
 
5. When the contribution key for the subscription of the ESM authorised 
capital stock is adjusted, the ESM Members shall transfer among themselves 

Article 11 
Contribution key 

 
1. The contribution key for subscribing to EMF authorised capital stock by 
EMF Members which are Member States whose currency is the euro shall, 
subject to paragraphs 2 and 3, be based on the key for subscription, by the 
national central banks of EMF Members, of the ECB's capital pursuant to 
Article 29 of Protocol No 4 on the Statute of the European System of 
Central Banks and of the European Central Bank (‘the ESCB Statute’) 
annexed to the TEU and TFEU.  
 
2. The initial contribution key for the subscription of the EMF authorised 
capital stock is set out in table I attached to this Statute.  
 
3. The contribution key for the subscription of the EMF authorised capital 
stock shall be adjusted when:  
(a) a Member State becomes a new EMF Member and the EMF's 
authorised capital stock automatically increases; or  
(b) the twelve-year temporary correction applicable to an EMF Member 
established in accordance with Article 44 ends.  
 
4. The Board of Governors may decide to take into account possible 
updates to the key for the subscription of the ECB's capital referred to in 
paragraph 1 when the contribution key is adjusted in accordance with 
paragraph 3.  
 
 
 
5. When the contribution key for the subscription of the EMF authorised 
capital stock is adjusted, the EMF Members shall transfer among 
themselves authorised capital stock to the extent necessary to ensure that 



 
 

authorised capital stock to the extent necessary to ensure that the 
distribution of authorised capital stock corresponds to the adjusted key.  
 
6. Annex I shall be amended upon decision by the Board of Governors upon 
any adjustment referred to in this Article.  
 
7. The Board of Directors shall take all other measures necessary for the 
application of this Article.  

the distribution of authorised capital stock corresponds to the adjusted 
key.  
 
 
 
 
6. The Board of Directors shall take all other measures necessary to ensure 
the application of the provisions of this Article. 
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CHAPTER 4 
OPERATIONS 

 
ARTICLE 12 
Principles 

 
 
 
1. If indispensable to safeguard the financial stability of the euro area as a 
whole and of its Member States, the ESM may provide stability support to an 
ESM Member subject to strict conditionality, appropriate to the financial 
assistance instrument chosen. Such conditionality may range from a macro-
economic adjustment programme to continuous respect of pre-established 
eligibility conditions.  
 
2. Without prejudice to Article 19, ESM stability support may be granted 
through the instruments provided for in Articles 14 to 18.  
 
3. Collective action clauses shall be included, as of 1 January 2013, in all new 
euro area government securities, with maturity above one year, in a way 
which ensures that their legal impact is identical.  
 
 
 
 
 
 

PART IV 
STABILITY SUPPORT OPERATIONS OF THE EMF 

 
Title I 

Principles underlying stability operations of the EMF 
 

Article 12 
Principles 

1. If indispensable to safeguard the financial stability of the euro area or 
of its Member States, the EMF may provide stability support through the 
instruments provided for in Articles 14 to 19 to an EMF Member subject 
to strict policy conditions, appropriate to the financial assistance 
instrument chosen. Such policy conditions may range from a macro-
economic adjustment programme pursuant to Regulation (EU) No 
472/2013 of the European Parliament and of the Council1 to continuous 
respect of pre-established eligibility conditions.  
 
2. The EMF, the Council, the Commission and the Member States shall fully 
observe Article 152 TFEU and shall take into account national rules and 
practice and Article 28 of the Charter of Fundamental Rights of the 
European Union. Accordingly, the application of this Regulation does not 
affect the right to negotiate, conclude and enforce collective agreements 
or to take collective action in accordance with national law. 



 
 

ARTICLE 13 
Procedure for granting stability support 

 
 
 
1. An ESM Member may address a request for stability support to the 
Chairperson of the Board of Governors. Such a request shall indicate the 
financial assistance instrument(s) to be considered. On receipt of such a 
request, the Chairperson of the Board of Governors shall entrust the 
European Commission, in liaison with the ECB, with the following tasks:  
(a) to assess the existence of a risk to the financial stability of the euro area 
as a whole or of its Member States, unless the ECB has already submitted an 
analysis under Article 18(2);  
(b) to assess whether public debt is sustainable. Wherever appropriate and 
possible, such an assessment is expected to be conducted together with the 
IMF;  
(c) to assess the actual or potential financing needs of the ESM Member 
concerned.  
 
2. On the basis of the request of the ESM Member and the assessment 
referred to in paragraph 1, the Board of Governors may decide to grant, in 
principle, stability support to the ESM Member concerned in the form of a 
financial assistance facility.  
 
3. If a decision pursuant to paragraph 2 is adopted, the Board of Governors 
shall entrust the European Commission – in liaison with the ECB and, 
wherever possible, together with the IMF – with the task of negotiating, with 
the ESM Member concerned, a memorandum of understanding (an "MoU") 
detailing the conditionality attached to the financial assistance facility. The 
content of the MoU shall reflect the severity of the weaknesses to be 
addressed and the financial assistance instrument chosen. In parallel, the 
Managing Director of the ESM shall prepare a proposal for a financial 

Title II 
Financial stability support to EMF Members 

Article 13 
Procedure for granting stability support to EMF Members 

 
1. An EMF Member may address a request for stability support to the 
Chairperson of the Board of Governors. Such a request shall indicate the 
financial assistance instrument or instruments to be considered. On 
receipt of such a request, the Chairperson of the Board of Governors shall 
request the Commission in liaison with the ECB, to carry out the following 
tasks:  
(a) to assess the existence of a risk to the financial stability of the euro area 
as a whole or of its Member States, unless the ECB has already submitted 
an analysis under Article 18(2) of this Statute;  
(b) to assess whether public debt is sustainable;  
(c) to assess the actual or potential financing needs of the EMF Member 
concerned.  
 
 
2. On the basis of the request of the EMF Member and the assessment 
referred to in paragraph 1, the Board of Governors may decide to grant, in 
principle, stability support to the EMF Member concerned in the form of a 
financial assistance facility.  
 
3. If a decision pursuant to paragraph 2 is adopted, the Board of Governors 
shall request the Commission, in liaison with the ECB, and in cooperation 
with the EMF, to negotiate, with the EMF Member concerned, a 
memorandum of understanding (‘MoU’) detailing the policy conditions 
attached to the financial assistance facility. The content of the MoU shall 
reflect the severity of the weaknesses to be addressed and the financial 
assistance instrument chosen. In parallel, the Managing Director shall 
prepare a proposal for a financial assistance facility agreement, including 
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assistance facility agreement, including the financial terms and conditions 
and the choice of instruments, to be adopted by the Board of Governors.  
The MoU shall be fully consistent with the measures of economic policy 
coordination provided for in the TFEU, in particular with any act of European 
Union law, including any opinion, warning, recommendation or decision 
addressed to the ESM Member concerned.  
 
 
 
 
4. The European Commission shall sign the MoU on behalf of the ESM, subject 
to prior compliance with the conditions set out in paragraph 3 and approval 
by the Board of Governors.  
 
 
 
5. The Board of Directors shall approve the financial assistance facility 
agreement detailing the financial aspects of the stability support to be 
granted and, where applicable, the disbursement of the first tranche of the 
assistance.  
 
6. The ESM shall establish an appropriate warning system to ensure that it 
receives any repayments due by the ESM Member under the stability support 
in a timely manner.  
 
7. The European Commission – in liaison with the ECB and, wherever possible, 
together with the IMF – shall be entrusted with monitoring compliance with 
the conditionality attached to the financial assistance facility.  

 

the financial terms and conditions and the choice of instruments, to be 
adopted by the Board of Governors.  
The MoU shall be fully consistent with the measures of economic policy 
coordination provided for in the TFEU, in particular with any act of Union 
law, including any opinion, warning, recommendation or decision 
addressed to the EMF Member concerned and with the macroeconomic 
adjustment programme to be approved by the Council pursuant to Article 
7(2) of Regulation (EU) No 472/2013. It shall be preceded by a social 
impact assessment.  
 
4. The Commission and the EMF shall sign the MoU, subject to prior 
compliance with the requirements set out in paragraph 3 and approval by 
the Board of Governors.  
 
5. The MoU shall be made public.  
 
6. The Board of Directors shall approve the financial assistance facility 
agreement detailing the financial aspects of the stability support to be 
granted and, where applicable, the disbursement of the first tranche of 
the assistance.  
 
7. The EMF shall establish an appropriate warning system to ensure that it 
receives any repayments due by the EMF Member under the stability 
support in a timely manner.  
 
8. The Commission, in liaison with the ECB, shall monitor compliance with 
the policy conditions attached to the financial assistance facility. 



 
 

ARTICLE 14 
ESM precautionary financial assistance 

 
1. The Board of Governors may decide to grant precautionary financial 
assistance in the form of a precautionary conditioned credit line or in the 
form of an enhanced conditions credit line in accordance with Article 12(1).  
 
2. The conditionality attached to the ESM precautionary financial assistance 
shall be detailed in the MoU, in accordance with Article 13(3).  
 
3. The financial terms and conditions of the ESM precautionary financial 
assistance shall be specified in a precautionary financial assistance facility 
agreement, to be signed by the Managing Director.  
 
4. The Board of Directors shall adopt the detailed guidelines on the modalities 
for implementing the ESM precautionary financial assistance.  
 
5. The Board of Directors shall decide by mutual agreement on a proposal 
from the Managing Director and after having received a report from the 
European Commission in accordance with Article 13(7), whether the credit 
line should be maintained.  
 
 
6. After the ESM Member has drawn funds for the first time (via a loan or a 
primary market purchase), the Board of Directors shall decide by mutual 
agreement on a proposal from the Managing Director and based on an 
assessment conducted by the European Commission, in liaison with the ECB, 
whether the credit line continues to be adequate or whether another form of 
financial assistance is needed.  

Article 14 
EMF precautionary financial assistance 

 
1. The Board of Governors may decide to grant precautionary financial 
assistance in the form of a precautionary conditioned credit line or in the 
form of an enhanced conditions credit line in accordance with Article 12(1) 
of this Statute.  
 
2. The policy conditions attached to the EMF precautionary financial 
assistance shall be detailed in the MoU, in accordance with Article 13(3).  
 
3. The financial terms and conditions of the EMF precautionary financial 
assistance shall be specified in a precautionary financial assistance facility 
agreement, to be signed by the Managing Director.  
 
4. The Board of Directors shall adopt the detailed guidelines on the 
modalities for implementing the EMF precautionary financial assistance.  
 
5. The Board of Directors shall decide by reinforced qualified majority, on 
the basis of a proposal from the Managing Director and after having 
received a monitoring report from the Commission in accordance with 
Article 13(8), whether the credit line should be maintained.  
 
6. After the EMF Member has drawn funds for the first time, via a loan or 
a primary market purchase, the Board of Directors shall decide by 
reinforced qualified majority, on the basis of a proposal from the 
Managing Director and following an assessment conducted by the 
Commission, in liaison with the ECB, whether the credit line continues to 
be adequate or whether another form of financial assistance is needed. 
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ARTICLE 15 
Financial assistance for the re-capitalisation of financial institutions of an 

ESM Member 
 

1. The Board of Governors may decide to grant financial assistance through 
loans to an ESM Member for the specific purpose of re-capitalising the 
financial institutions of that ESM Member.  
 
2. The conditionality attached to financial assistance for the re-capitalisation 
of an ESM Member's financial institutions shall be detailed in the MoU, in 
accordance with Article 13(3).  
 
3. Without prejudice to Articles 107 and 108 TFEU, the financial terms and 
conditions of financial assistance for the re-capitalisation of an ESM 
Member's financial institutions shall be specified in a financial assistance 
facility agreement, to be signed by the Managing Director.  
 
4. The Board of Directors shall adopt the detailed guidelines on the modalities 
for implementing financial assistance for the re-capitalisation of an ESM 
Member's financial institutions.  
 
5. Where applicable, the Board of Directors shall decide by mutual 
agreement, on a proposal from the Managing Director and after having 
received a report from the European Commission in accordance with Article 
13(7), the disbursement of the tranches of the financial assistance 
subsequent to the first tranche.  
 

Article 15 
Financial assistance for the re-capitalisation of credit institutions of an 

EMF Member 
 
1. The Board of Governors may decide to grant financial assistance 
through loans to an EMF Member for the specific purpose of re-
capitalising the credit institutions of that EMF Member.  
 
2. The policy conditions attached to financial assistance for the re-
capitalisation of an EMF Member's credit institutions shall be laid down in 
the MoU, in accordance with Article 13(3).  
 
3. Without prejudice to Articles 107 and 108 TFEU, the financial terms and 
conditions of financial assistance for the re-capitalisation of an EMF 
Member's credit institutions shall be specified in a financial assistance 
facility agreement, to be signed by the Managing Director.  
 
4. The Board of Directors shall adopt the detailed guidelines on the 
modalities for implementing financial assistance for the re-capitalisation 
of an EMF Member's credit institutions.  
 
5. Where applicable, the Board of Directors shall decide by reinforced 
qualified majority, on a proposal from the Managing Director and after 
having received a monitoring report from the Commission in accordance 
with Article 13(8), the disbursement of the tranches of the financial 
assistance subsequent to the first tranche. 
 



 
 

ARTICLE 16 
ESM loans 

 
1. The Board of Governors may decide to grant financial assistance in the form 
of a loan to an ESM Member, in accordance with Article 12.  
 
2. The conditionality attached to the ESM loans shall be contained in a macro-
economic adjustment programme detailed in the MoU, in accordance with 
Article 13(3).  
 
3. The financial terms and conditions of each ESM loan shall be specified in a 
financial assistance facility agreement, to be signed by the Managing 
Director.  
 
 
4. The Board of Directors shall adopt the detailed guidelines on the modalities 
for implementing ESM loans.  
 
5. The Board of Directors shall decide by mutual agreement, on a proposal 
from the Managing Director and after having received a report from the 
European Commission in accordance with Article 13(7), the disbursement of 
the tranches of the financial assistance subsequent to the first tranche.  

Article 16 
EMF loans 

 
1. The Board of Governors may decide to grant financial assistance in the 
form of a loan to an EMF Member, in accordance with Article 12(1). 

  
2. The policy conditions attached to the EMF loans shall be contained in a 
macro-economic adjustment programme detailed in the MoU, in 
accordance with Article 13(3).  
 
3. The financial terms and conditions of each EMF loan shall be specified 
in a financial assistance facility agreement, to be signed by the Managing 
Director.  
 
4. The Board of Directors shall adopt the detailed guidelines on the 
modalities for implementing EMF loans.  
 
5. The Board of Directors shall decide by reinforced qualified majority, on 
a proposal from the Managing Director and after having received a 
monitoring report from the Commission in accordance with Article 13(8), 
the disbursement of the tranches of the financial assistance subsequent 
to the first tranche. 
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ARTICLE 17 
Primary market support facility 

 
1. The Board of Governors may decide to arrange for the purchase of bonds 
of an ESM Member on the primary market, in accordance with Article 12 and 
with the objective of maximising the cost efficiency of the financial assistance.  
 
2. The conditionality attached to the primary market support facility shall be 
detailed in the MoU, in accordance with Article 13(3).  
 
3. The financial terms and conditions under which the bond purchase is 
conducted shall be specified in a financial assistance facility agreement, to be 
signed by the Managing Director.  
 
4. The Board of Directors shall adopt the detailed guidelines on the modalities 
for implementing the primary market support facility.  
 
5. The Board of Directors shall decide by mutual agreement, on a proposal 
from the Managing Director and after having received a report from the 
European Commission in accordance with Article 13(7), the disbursement of 
financial assistance to a beneficiary Member State through operations on the 
primary market.  

Article 17 
Primary market support facility 

 
1. The Board of Governors may decide to arrange for the purchase of 
bonds of an EMF Member on the primary market, in accordance with 
Article 12(1) and with the objective of maximising the cost efficiency of the 
financial assistance.  
 
2. The policy conditions attached to the primary market support facility 
shall be detailed in the MoU, in accordance with Article 13(3).  
 
3. The financial terms and conditions under which the bond purchase is 
conducted shall be specified in a financial assistance facility agreement, to 
be signed by the Managing Director.  
 
4. The Board of Directors shall adopt detailed guidelines on the procedure 
for implementing the primary market support facility.  
 
5. The Board of Directors shall decide by reinforced qualified majority, on 
the basis of a proposal from the Managing Director and after having 
received a monitoring report from the Commission in accordance with 
Article 13(8), the disbursement of financial assistance to a beneficiary 
Member State through operations on the primary market. 

 
  



 
 

ARTICLE 18 
Secondary market support facility 

 
1. The Board of Governors may decide to arrange for operations on the 
secondary market in relation to the bonds of an ESM Member in accordance 
with Article 12(1).  

 
2. Decisions on interventions on the secondary market to address contagion 
shall be taken on the basis of an analysis of the ECB recognising the existence 
of exceptional financial market circumstances and risks to financial stability.  
 
3. The conditionality attached to the secondary market support facility shall 
be detailed in the MoU, in accordance with Article 13(3).  
 
4. The financial terms and conditions under which the secondary market 
operations are to be conducted shall be specified in a financial assistance 
facility agreement, to be signed by the Managing Director.  
 
5. The Board of Directors shall adopt the detailed guidelines on the modalities 
for implementing the secondary market support facility.  
 
6. The Board of Directors shall decide by mutual agreement, on a proposal 
from the Managing Director, to initiate operations on the secondary market.  

Article 18 
Secondary market support facility 

 
1. The Board of Governors may decide to arrange for operations on the 
secondary market in relation to the bonds of an EMF Member in 
accordance with Article 12(1).  
 
2. Decisions on interventions on the secondary market to address 
contagion shall be taken on the basis of an analysis of the ECB recognising 
the existence of exceptional financial market circumstances and risks to 
financial stability.  
 
3. The policy conditions attached to the secondary market support facility 
shall be detailed in the MoU, in accordance with Article 13(3).  
 
4. The financial terms and conditions under which the secondary market 
operations are to be conducted shall be specified in a financial assistance 
facility agreement, to be signed by the Managing Director.  
 
5. The Board of Directors shall adopt detailed guidelines on the procedure 
for implementing the secondary market support facility.  
 
6. The Board of Directors shall decide by reinforced qualified majority, on 
the basis of a proposal from the Managing Director, to initiate operations 
on the secondary market. 
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Article 19 
Instrument for the direct recapitalisation of credit institutions 

1. Without prejudice to Articles 107 and 108 TFEU, Articles 18(4)(d) and 
27(9) of Regulation (EU) No 806/2014 and Articles 56, 57, and 58 of 
Directive 2014/59/EU, the Board of Governors of the EMF may decide to 
grant financial assistance to directly recapitalise credit institutions at the 
request of an EMF Member. The assistance shall cater for specific cases in 
which the EMF Member experiences acute difficulties with its financial 
sector that cannot be remedied without significantly endangering its fiscal 
sustainability due to a severe risk of contagion from the financial sector to 
the sovereign or where other alternatives would have the effect of 
endangering the EMF Member's continuous market access.  
2. The credit institution concerned shall be of systemic relevance or shall 
pose a serious threat to the financial stability of the euro area as a whole 
or of the requesting EMF Member.  
3. The EMF Member in whose territory the credit institution referred to in 
paragraph 2 is located shall contribute capital of an appropriate volume 
and quality along with the EMF.  
4. The Board of Governors shall adopt detailed guidelines on the 
procedure for implementing the instrument for the direct recapitalisation 
of credit institutions.  
5. The Board of Directors shall approve the recapitalisation. Where 
applicable, such approval may be made subject to conditions specific to 
the beneficiary institution.  
6. Financial commitments arising from decisions adopted pursuant to 
paragraph 1 shall not exceed the amount of EUR 60 000 million in total. 

 



 
 

ARTICLE 19 
Review of the list of financial assistance instruments 

The Board of Governors may review the list of financial assistance 
instruments provided for in Articles 14 to 18 and decide to make changes to 
it.  
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ARTICLE 20 
Pricing policy 

 
 
 
1. When granting stability support, the ESM shall aim to fully cover its 
financing and operating costs and shall include an appropriate margin.  
 
 
2. For all financial assistance instruments, pricing shall be detailed in a pricing 
guideline, which shall be adopted by the Board of Governors.  
 
3. The pricing policy may be reviewed by the Board of Governors. 

Title III 
Pricing policy and borrowing operations of the EMF 

Article 20 
Pricing policy 

1. When granting stability support, providing credit lines or setting 
guarantees, the EMF shall aim to fully cover its financing and operating 
costs and shall include an appropriate margin.  
 
2. For all instruments, pricing shall be detailed in a pricing guideline, which 
shall be adopted by the Board of Governors.  
 
3. The pricing policy may be reviewed by the Board of Governors. 
 



 
 

ARTICLE 21 
Borrowing operations 

 
1. The ESM shall be empowered to borrow on the capital markets from banks, 
financial institutions or other persons or institutions for the performance of 
its purpose.  
 
2. The modalities of the borrowing operations shall be determined by the 
Managing Director, in accordance with detailed guidelines to be adopted by 
the Board of Directors.  
 
3. The ESM shall use appropriate risk management tools, which shall be 
reviewed regularly by the Board of Directors.  

Article 21 
Borrowing operations 

 
1. The EMF may raise funds by issuing financial instruments or by entering 
into agreements or arrangements, financial or otherwise, with its 
Members, financial institutions or other third parties.  
 
2. The modalities of the borrowing operations shall be determined by the 
Managing Director, in accordance with detailed guidelines to be adopted 
by the Board of Directors.  
 
3. The EMF shall use appropriate risk management tools, which shall be 
reviewed regularly by the Board of Directors. 
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 PART V 
SUPPORT TO THE SRB 

Article 22 
Credit line or guarantees to the SRB 

 
1. Financial support to the SRB shall be jointly provided by the EMF and by 
the participating Member States within the meaning of Article 2 of 
Regulation (EU) No 1024/2013 whose currency is not the euro, on 
equivalent terms and conditions, through credit lines or ceilings, or both, 
for guarantees on liabilities of the SRB.  
Amounts of support provided to the SRB in accordance with paragraph 1 
shall be borne by the EMF and by the participating Member States referred 
to in paragraph 1 of this Article in proportion to a key to be communicated 
by the SRB when requesting the support. In order to determine that key, 
the SRB shall calculate the extraordinary ex-post contributions that would 
need to be raised in order to repay the total amount of support, and it 
shall aggregate the results at the level of respectively the territory of all 
EMF Members and the territories of each participating Member State 
within the meaning of Article 2 of Regulation (EU) No 1024/2013 whose 
currency is not the euro. The SRB shall perform this calculation on the basis 
of the latest information available to it for the purposes of Article 70 of 
Regulation (EU) No 806/2014. For the purposes of this calculation, the SRB 
shall not apply Article 5(1)(e) of the agreement on the transfer and 
mutualisation of contributions to the Fund.  
 
2. The combined amount of outstanding commitments arising from 
decisions adopted under paragraph 1 shall be subject to an initial ceiling 
of EUR 60 000 million.  
 
3. Funds provided to the SRB shall be recouped by the SRB in accordance 
with Article 73 of Regulation (EU) No 806/2014.  
 



 
 

4. The Board of Governors, acting in agreement with the participating 
Member States referred to in paragraph 1:  
(a) shall adopt the financial terms and the conditions of the support;  
(b) may decide to increase the ceiling referred to in paragraph 2.  
 
5. Where a Member State whose currency is not the euro becomes a 
participating Member State within the meaning of Article 2 of Regulation 
(EU) No 1024/2013, that Member State shall agree with the EMF and the 
other participating Member States within the meaning of Article 2 of 
Regulation (EU) No 1024/2013 whose currency is not the euro, to confirm 
or revise, as necessary the terms and conditions referred to in paragraph 
4.  
Where a Member State whose currency is not the euro becomes a 
participating Member State within the meaning of Article 2 of Regulation 
(EU) No 1024/2013, the initial ceiling referred to in paragraph 3 shall 
increase by the same proportion as the increase in the target level that 
occurs in accordance with Article 69 of Regulation (EU) No 806/2014 when 
a Member State whose currency is not the euro becomes a participating 
Member State within the meaning of Article 2 of Regulation (EU) No 
1024/2013.  
 
6. The financial terms and conditions referred to in point (a) of paragraph 
4 shall be further detailed in one or several financial assistance facility 
agreements, to be concluded between the SRB, on the one hand, and the 
EMF and the participating Member States referred to in paragraph 1, on 
the other hand.  
 
7. Decisions on the drawdown of the credit line or the provision of 
guarantees on liabilities of the SRB shall be adopted at the latest 12 hours 
after the receipt of a request from the SRB. 
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8. Where the request of the SRB is in relation to a resolution scheme, the 
SRB may, after consulting the Commission, request support before the 
adoption of such resolution scheme. In that case, the decisions on the 
drawdown of the credit line or the provision of guarantees on liabilities of 
the SRB shall take effect at the same time the resolution scheme enters 
into force. 

 Article 23 
Rules applying to the EMF 

 
1. The Board of Governors shall adopt the financial terms and conditions 
of the EMF support.  
 
2. The Managing Director shall:  
(a) sign the agreement, subsequent to approval by the Board of Directors;  
(b) have the authority to decide on the drawdown of the credit line or the 
provision of guarantees on liabilities of the SRB.  
 
3. The Board of Directors shall adopt the detailed guidelines on the 
modalities for implementing EMF credit lines or guarantees to the SRB. 
 



 
 

 Article 24 
Rules applying to the participating Member States whose currency is 
not the euro, within the meaning of Article 2 of Regulation (EU) No 

1024/2013 
 

Before a Member State whose currency is not the euro becomes a 
participating Member State within the meaning of Article 2 of Regulation 
(EU) No 1024/2013, that Member State shall provide credit lines or 
guarantees in support of the SRB in accordance with Article 22 of this 
Statute, subject to the adoption of the decision of the ECB establishing 
close cooperation between the ECB and the national competent authority 
of that Member State in accordance with Article 7(2) of Regulation (EU) 
No 1024/2013.  
Those Member States shall put in place the procedures to allow these 
credit lines and guarantees to be activated in accordance with Article 22 
of this Statute. 
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CHAPTER 5 
FINANCIAL MANAGEMENT 

ARTICLE 22 
Investment policy 

 
1. The Managing Director shall implement a prudent investment policy for 
the ESM, so as to ensure its highest creditworthiness, in accordance with 
guidelines to be adopted and reviewed regularly by the Board of Directors. 
The ESM shall be entitled to use part of the return on its investment portfolio 
to cover its operating and administrative costs.  
 
2. The operations of the ESM shall comply with the principles of sound 
financial and risk management.  

PART VI 
FINANCIAL MANAGEMENT 

Article 25 
Investment policy 

 
1. The Managing Director shall implement a prudent investment policy for 
the EMF, in order to ensure its highest creditworthiness, in accordance 
with guidelines to be adopted and reviewed regularly by the Board of 
Directors. The EMF shall be entitled to use part of the return on its 
investment portfolio to cover its operating and administrative costs.  
 
2. The operations of the EMF shall comply with the principles of sound 
financial and risk management. 

 



 
 

ARTICLE 23 
Dividend policy 

 
1. The Board of Directors may decide, by simple majority, to distribute a 
dividend to the ESM Members where the amount of paid-in capital and the 
reserve fund exceed the level required for the ESM to maintain its lending 
capacity and where proceeds from the investment are not required to avoid 
a payment shortfall to creditors. Dividends are distributed pro rata to the 
contributions to the paid-in capital, taking into account the possible 
acceleration referred to in Article 41(3).  
 
2. As long as the ESM has not provided financial assistance to one of its 
members, the proceeds from the investment of the ESM paid-in capital shall 
be returned to the ESM Members according to their respective contributions 
to the paid-in capital, after deductions for operational costs, provided that 
the targeted effective lending capacity is fully available.  
 
 
3. The Managing Director shall implement the dividend policy for the ESM in 
accordance with guidelines to be adopted by the Board of Directors.  
 

Article 26 
Dividend policy 

 
1. The Board of Directors may decide, by simple majority, to distribute a 
dividend to the EMF Members where the amount of paid-in capital and 
the reserve fund exceed the level required for the EMF to maintain its 
lending capacity and where proceeds from the investment are not 
required to avoid a payment shortfall to creditors. Dividends are 
distributed pro rata to the contributions to the paid-in capital, taking into 
account the possible acceleration referred to in Article 44(3).  
 
2. Without prejudice to Article 8(6) and Article 9(1) of this Statute, and 
provided that the EMF has not granted financial assistance to one of its 
members, the proceeds from the investment of the EMF paid-in capital 
shall be returned to the EMF Members according to their respective 
contributions to the paid-in capital, after deductions for operational costs.  
 
3. The Managing Director shall implement the dividend policy for the EMF 
in accordance with guidelines to be adopted by the Board of Directors. 
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ARTICLE 24 
Reserve and other funds 

 
1. The Board of Governors shall establish a reserve fund and, where 
appropriate, other funds.  
 
2. Without prejudice to Article 23, the net income generated by the ESM 
operations and the proceeds of the financial sanctions received from the ESM 
Members under the multilateral surveillance procedure, the excessive deficit 
procedure and the macro-economic imbalances procedure established under 
the TFEU shall be put aside in a reserve fund. 
  
 
3. The resources of the reserve fund shall be invested in accordance with 
guidelines to be adopted by the Board of Directors.  

 
4. The Board of Directors shall adopt such rules as may be required for the 
establishment, administration and use of other funds.  

Article 27 
Reserve and other funds 

 
1. The Board of Governors shall establish a reserve fund and, where 
appropriate, other funds.  
 
2. Without prejudice to Article 26 of this Statute, the net income 
generated by the EMF operations and the proceeds of the financial 
sanctions received from the EMF Members under the multilateral 
surveillance procedure, the excessive deficit procedure and the macro-
economic imbalances procedure established under Article 121(6) and 
Article 126 TFEU shall be put aside in a reserve fund.  
 
3. The resources of the reserve fund shall be invested in accordance with 
guidelines to be adopted by the Board of Directors.  
 
4. The Board of Directors shall adopt such rules as may be required for the 
establishment, administration and use of other funds. 



 
 

 

ARTICLE 25 
Coverage of losses 

 
1. Losses arising in the ESM operations shall be charged:  
(a) firstly, against the reserve fund;  
(b) secondly, against the paid-in capital; and  
(c) lastly, against an appropriate amount of the authorised unpaid capital, 
which shall be called in accordance with Article 9(3).  
 
2. If an ESM Member fails to meet the required payment under a capital call 
made pursuant to Article 9(2) or (3), a revised increased capital call shall be 
made to all ESM Members with a view to ensuring that the ESM receives the 
total amount of paid-in capital needed. The Board of Governors shall decide 
an appropriate course of action for ensuring that the ESM Member concerned 
settles its debt to the ESM within a reasonable period of time. The Board of 
Governors shall be entitled to require the payment of default interest on the 
overdue amount.  
 
 
3. When an ESM Member settles its debt to the ESM, as referred to in 
paragraph 2, the excess capital shall be returned to the other ESM Members 
in accordance with rules to be adopted by the Board of Governors.  
 

Article 28 
Coverage of losses 

 
1. Losses arising in the course of the EMF operations shall be charged:  
(a) firstly, against the reserve fund;  
(b) secondly, against the paid-in capital; and  
(c) lastly, against an appropriate amount of the authorised unpaid capital, 
which shall be called in accordance with Article 9(3).  
 
2. Where an EMF Member fails to meet the required payment under a 
capital call made pursuant to Article 9(2) or (3), a revised increased capital 
call shall be made to all EMF Members with a view to ensuring that the 
EMF receives the total amount of paid-in capital needed. After having 
informed the Commission, the Board of Governors shall decide on an 
appropriate course of action for ensuring that the EMF Member 
concerned settles its debt to the EMF within a reasonable period of time. 
The Board of Governors shall be entitled to require the payment of default 
interest on the overdue amount.  
 
3. Where an EMF Member settles its debt to the EMF, as referred to in 
paragraph 2, the excess capital shall be returned to the other EMF 
Members in accordance with rules adopted by the Board of Governors. 
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ARTICLE 26 
Budget 

 
The Board of Directors shall approve the ESM budget annually. 
 

PART VII 
FINANCIAL PROVISIONS 

Article 29 
Budget 

 
1. The EMF shall have an autonomous self-financed budget which is not 
part of the Union budget.  
 
2. The financial year of the EMF shall begin on 1 January and end on 31 
December of each year. 
 

 Article 30 
Establishment of the budget 

 
1. The Managing Director shall draw up an administrative budget for each 
financial year and submit it to the Board of Directors no later than 15 
November of the preceding financial year.  
The Board of Directors shall approve the administrative budget no later 
than 15 December of the preceding financial year.  
 
2. The annual budget, as approved by the Board of Directors, shall be 
presented to the Board of Governors at its following annual meeting. 
 

ARTICLE 27 
Annual accounts 

 
1. The Board of Governors shall approve the annual accounts of the ESM.  
 
2. The ESM shall publish an annual report containing an audited statement of 
its accounts and shall circulate to ESM Members a quarterly summary 
statement of its financial position and a profit and loss statement showing 
the results of its operations.  

Article 31 
Annual accounts 

 
1. The Board of Directors shall keep the annual accounts of the EMF and 
shall draw up its annual accounts, as well as the quarterly summary 
statement and profit and loss statement, both expressed in euro, in 
accordance with generally accepted accounting principles and such 



 
 

 additional accounting conventions as required by the Board of Directors 
and approved by the Board of Auditors.  
 
2. The EMF shall in its internal accounting keep separate accounts for its 
activities carried out pursuant to Article 19 of this Statute, in accordance 
with generally accepted accounting principles and such additional 
accounting conventions adopted in accordance with paragraph 1 of this 
Article.  
 
3. The accounts of the EMF shall be audited in accordance with generally 
accepted auditing standards at least once every year in accordance with 
Article 34 of this Statute.  
 
4. The Board of Governors shall approve the annual accounts of the EMF.  
5. The Managing Director shall circulate to EMF Members a quarterly 
summary statement of its financial position and a profit and loss 
statement showing the results of the EMF's operations. 

 Article 32 
Financial statements and annual report 

1. The Board of Directors shall draw up the financial statements in respect 
of any given financial year no later than 31 March of the following year in 
the form of a balance sheet, a statement of profit and loss and explanatory 
notes. The explanatory notes shall contain a summary of the relevant 
balance sheet and statement of profit and loss items in respect of the 
activities carried out under the instrument for the direct recapitalisation 
of institutions, extracted from the accounts referred to in Article 31(2).  
2. The Managing Director shall draw up an annual report in respect of each 
financial year and submit it to the Board of Governors for approval at its 
annual meeting.  
The annual report shall contain:  
(a) a description of the policies and activities of the EMF;  
(b) the financial statements for the relevant financial year;  
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(c) the report of the external auditors in respect of their audit of the 
financial statements pursuant to Article 34; and  
(d) the report of the Board of Auditors in respect of the financial 
statements pursuant to Article 35.  
5. Once approved by the Board of Governors, the annual report shall be 
published on the website of the EMF. 

ARTICLE 28 
Internal Audit 

 
An internal audit function shall be established according to international 
standards.  
 

Article 33 
Internal audit 

 
An internal audit function shall be established according to international 
standards. 



 
 

ARTICLE 29 
External audit 

 
The accounts of the ESM shall be audited by independent external auditors 
approved by the Board of Governors and responsible for certifying the annual 
financial statements. The external auditors shall have full power to examine 
all books and accounts of the ESM and obtain full information about its 
transactions.  

Article 34 
External audit 

 
1. The accounts of the EMF shall be audited by independent external 
auditors approved by the Board of Governors for a term of three years 
from among audit firms of good international repute, approved and 
subject to public oversight in accordance with Directive 2006/43/EC of the 
European Parliament and of the Council.2  

There shall be a mandatory rotation of the audit firm every six years.  
2. The independent external auditors shall be responsible for certifying the 
annual financial statements and shall have full power to examine all books 
and accounts of the EMF and obtain full information about its 
transactions. 
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ARTICLE 30 
Board of Auditors 

 
1. The Board of Auditors shall consist of five members appointed by the Board 
of Governors for their competence in auditing and financial matters and shall 
include two members from the supreme audit institutions of the ESM 
Members - with a rotation between the latter - and one from the European 
Court of Auditors.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
2. The members of the Board of Auditors shall be independent. They shall 
neither seek nor take instructions from the ESM governing bodies, the ESM 
Members or any other public or private body.  
 
 
 
 
 

Article 35 
Board of Auditors 

 
1. The Board of Auditors shall consist of five members appointed for a non-
renewable term of three years by the Board of Governors and shall be 
composed as follows:  
(a) two members proposed by the Chairperson;  
(b) two members designated by the supreme audit institutions of two EMF 
Members, one from the group of half of the EMF Members, rounded down 
to the nearest integer number, holding the highest number of shares of 
the EMF and the other from the group of remaining EMF Members, 
according to a rotation system following the alphabetical order of the 
names of the EMF Members in each group in English, as set out in table I 
of this Statute;  
(c) one member designated by the European Court of Auditors.  
To be eligible for appointment to the Board of Auditors, appointees must 
have competence in auditing and financial matters and must possess the 
professional knowledge, skills and auditing experience that are necessary 
for the proper performance of the Board's tasks.  
The Board of Auditors shall select a chairperson and vice-chairperson from 
among its members, each for a renewable term of one year.  
The Board of Auditors shall establish rules of procedure to govern its 
proceedings.  
 
2. The members of the Board of Auditors shall be independent in the 
performance of their duties. They shall neither seek nor take instruction 
from the EMF governing bodies, the EMF Members or any other public or 
private body.  
The members of the Board of Auditors shall, in accordance with 
international standards, take care to avoid all conflicts of interests and 
shall refrain from any action incompatible with their duties, at the time of 
their appointment and both during and after their term of office.  



 
 

 
3. The Board of Auditors shall draw up independent audits. It shall inspect the 
ESM accounts and verify that the operational accounts and balance sheet are 
in order. It shall have full access to any document of the ESM needed for the 
implementation of its tasks.  
 
 
 
 
 
 
4. The Board of Auditors may inform the Board of Directors at any time of its 
findings. It shall, on an annual basis, draw up a report to be submitted to the 
Board of Governors.  
 
 
 
5. The Board of Governors shall make the annual report accessible to the 
national parliaments and supreme audit institutions of the ESM Members and 
to the European Court of Auditors.  
 
 
 
6. Any matter relating to this Article shall be detailed in the by-laws of the 
ESM.  
 

 
3. The Board of Auditors shall draw up independent audits. It shall inspect 
the EMF accounts and verify the correctness of the operational accounts 
and balance sheet. It shall audit the regularity, compliance, performance 
and risk management of the EMF in accordance with international auditing 
standards. It shall monitor and review the EMF’s internal and external 
audit processes and their results. 
The Board of Auditors shall have full access to any EMF document and 
information, including data regarding internal and external audit 
processes that are needed for the implementation of its tasks.  
 
4. The Board of Auditors may inform the Board of Directors at any time of 
its findings. It shall, on an annual basis, draw up a report to be submitted 
to the Board of Governors, on its audit findings in relation to the 
operational accounts and balance sheet and its conclusions and 
recommendations.  
 
5. The Board of Governors shall make the annual report accessible to the 
national Parliaments and supreme audit institutions of the EMF Members 
and to the European Court of Auditors no later than 30 days after receipt 
from the Board of Auditors. It shall simultaneously send the report to the 
European Parliament, the Council and the Commission.  
 
6. The Board of Auditors may decide to draw up additional reports at the 
request of the Board of Governors or the Managing Director.  
 
7. The members of the Board of Auditors and the experts appointed by it 
shall keep in strict confidentiality and shall not disclose all non-public 
information obtained in the performance of their duties, including after 
the termination of their term of office or appointment. 
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CHAPTER 6 
GENERAL PROVISIONS 

ARTICLE 31 
Location 

 
1. The ESM shall have its seat and principal office in Luxembourg.  
 
2. The ESM may establish a liaison office in Brussels.  
 

PART VIII 
GENERAL PROVISIONS 

Article 36 
Location 

 
1. The EMF shall have its seat and principal office in Luxembourg.  
 
2. The EMF may establish liaison offices subject to a decision by the Board 
of Directors pursuant to Article 6(5) of this Statute. 
 



 
 

 Article 37 
Seat agreement 

The arrangements concerning the accommodation and the facilities to be 
provided for the EMF by the Grand Duchy of Luxembourg, shall be laid 
down in a seat agreement between the EMF and Luxembourg. Until the 
entry into force of the seat agreement, the headquarters agreement 
between the ESM and the Grand Duchy of Luxembourg of 8 October 2012 
shall remain applicable to the EMF. 
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ARTICLE 32 
Legal status, privileges and immunities 

 
 1. To enable the ESM to fulfil its purpose, the legal status and the privileges 
and immunities set out in this Article shall be accorded to the ESM in the 
territory of each ESM Member. The ESM shall endeavour to obtain 
recognition of its legal status and of its privileges and immunities in other 
territories in which it performs functions or holds assets.  
 
2. The ESM shall have full legal personality; it shall have full legal capacity to:  
(a) acquire and dispose of movable and immovable property;  
(b) contract;  
(c) be a party to legal proceedings; and  
(d) enter into a headquarter agreement and/or protocols as necessary for 
ensuring that its legal status and its privileges and immunities are recognised 
and enforced.  
 
3. The ESM, its property, funding and assets, wherever located and by 
whomsoever held, shall enjoy immunity from every form of judicial process 
except to the extent that the ESM expressly waives its immunity for the 
purpose of any proceedings or by the terms of any contract, including the 
documentation of the funding instruments.  
 
4. The property, funding and assets of the ESM shall, wherever located and 
by whomsoever held, be immune from search, requisition, confiscation, 
expropriation or any other form of seizure, taking or foreclosure by executive, 
judicial, administrative or legislative action.  
 
5. The archives of the ESM and all documents belonging to the ESM or held 
by it, shall be inviolable.  
 
6. The premises of the ESM shall be inviolable.  

Article 38 
Privileges and immunities 

 
1. Protocol No 7 on the privileges and immunities of the European Union, 
annexed to the TEU and to the TFEU, shall apply to the EMF and its staff.  
 
2. The EMF shall be exempted from any requirement to be authorised or 
licensed as a credit institution, investment services provider or other 
authorised licensed or regulated entity under Union law and the laws of 
its Member States.  



 
 

 
7. The official communications of the ESM shall be accorded by each ESM 
Member and by each state which has recognised the legal status and the 
privileges and immunities of the ESM, the same treatment as it accords to the 
official communications of an ESM Member.  
 
8. To the extent necessary to carry out the activities provided for in this 
Treaty, all property, funding and assets of the ESM shall be free from 
restrictions, regulations, controls and moratoria of any nature.  
 
9. The ESM shall be exempted from any requirement to be authorised or 
licensed as a credit institution, investment services provider or other 
authorised licensed or regulated entity under the laws of each ESM Member. 
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ARTICLE 33 
Staff of the ESM 

 
The Board of Directors shall lay down the conditions of employment of the 
Managing Director and other staff of the ESM.  
 

Article 39 
Staff of the EMF 

 
1. The Staff Regulations, the Conditions of Employment of Other Servants 
and the rules of application adopted jointly by the Union institutions for 
giving effect to the Staff Regulations and to the Conditions of Employment 
of Other Servants shall apply to the staff of the EMF pursuant to Article 
1a(2) of the Staff Regulations, with the exception of staff who, on date of 
entry into force of the Regulation, are employed under a contract 
concluded with the ESM. Such contracts, including those with nationals of 
third countries, shall continue to be governed by the contractual 
arrangements applicable at the time of the entry into force of this 
Regulation.  
In accordance with the Conditions of Employment of Other Servants, the 
authority entitled to conclude contracts referred to in paragraph 5 of this 
Article shall offer employment of indefinite duration as a member of the 
temporary or contract staff to any person who, on date of entry into force 
of this Regulation, is employed under a contract of indefinite duration 
concluded by the ESM. The offer of employment shall be based on the 
tasks to be performed by the servant as a member of the temporary or 
contract staff.  
The contracts of a definite duration concluded by the ESM shall expire at 
their due date and shall not be renewed under the contractual 
arrangements applicable at the time of the entry into force of this 
Regulation.  
 
2. By way of derogation from paragraph 1 of this Article, the Managing 
Director shall be on a par with the Vice-President of the Court of Justice 
regarding emoluments and pensionable age, as defined in Council 
Regulation (EU) No 300/2016.3 Members of the management board shall 
be on par with a Member of Specialised Tribunal, as defined in Regulation 
(EU) No 300/2016. For aspects not covered by Regulation (EU) No 



 
 

300/2016, the Staff Regulations and the Conditions of Employment shall 
apply.  
 
3. EMF staff shall consist of officials, temporary staff and contract staff. 
The Management Board shall be informed on a yearly basis of contracts of 
an indefinite duration granted by the Managing Director.  
 
4. The Board of Directors shall adopt the necessary implementing 
measures in accordance with the arrangements provided for in Article 110 
of the Staff Regulations.  
 
5. In respect of the staff of the EMF, the Managing Director shall exercise 
the powers conferred on the appointing authority by the Staff Regulations 
and on the authority entitled to conclude contracts by the Conditions of 
Employment of Other Servants. 
 

ARTICLE 34 
Professional secrecy 

 
The Members or former Members of the Board of Governors and of the Board 
of Directors and any other persons who work or have worked for or in 
connection with the ESM shall not disclose information that is subject to 
professional secrecy. They shall be required, even after their duties have 
ceased, not to disclose information of the kind covered by the obligation of 
professional secrecy.  
 

Article 40 
Professional secrecy and exchange of information 

 
1. The Members and former Members of the Board of Governors or of the 
Board of Directors and any other persons who work or have worked for or 
in connection with the EMF shall not disclose information that is subject 
to professional secrecy pursuant to Article 339 TFEU and to the applicable 
provisions in Union law, even after the termination of their duties. They 
shall, in particular, be required not to disclose information of the kind 
covered by the obligation of professional secrecy acquired during the 
course of their professional activities to any person or authority, unless it 
is in the exercise of their functions under this Regulation.  
 
2. The Board of Directors shall adopt a code of conduct which shall be 
binding on the Managing Director and all directors, alternate directors and 
members of staff of the EMF and shall set forth their obligations on such 
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matters as confidentiality, public statements and contacts with the media, 
personal investments and disclosure of financial and business interests.  
 
3. The Board of Directors shall adopt the necessary measures regarding 
the safe handling, processing, disclosure, and sharing of confidential 
information.  
 
4. The Managing Director shall ensure that before any information is 
disclosed, that it does not contain confidential information, in particular 
by assessing the effects that the disclosure could have on the public 
interest as regards the stability of the financial system of the euro area, of 
an EMF Member or of a participating Member State within the meaning 
of Article 2 of Council Regulation (EU) No 1024/2013, on international, 
financial, monetary, or economic policy and relations, on the commercial 
interests of natural and legal persons, on court proceedings, on the 
purpose of inspections, on investigations and on audits. The procedure for 
checking the effects of disclosing information shall include a specific 
assessment of the effects of any disclosure of the contents and details of 
any document regarding the provision of financial stability support 
referred to in Article 16 of this Statute or the provision of credit lines or 
setting guarantees in support of the SRB referred to in Articles 22 to 24 of 
this Statute.  
 
5. Subject to appropriate safeguards for ensuring confidentiality 
established pursuant to paragraph 3 of this Article, the Board of Directors 
shall not prevent the EMF, its Members, the Council, the Commission, the 
ECB, including their respective employees and experts, from sharing any 
information, including confidential information, with each other and with 
central banks, national competent authorities within the meaning of 
Article 2 of Regulation (EU) No 1024/2013, deposit guarantee schemes, 
investor compensation schemes, the SRB, national resolution authorities, 
authorities responsible for normal insolvency proceedings and with 



 
 

participating Member States within the meaning of Article 2 of Regulation 
(EU) No 1024/2013 whose currency is not the euro or their competent 
authorities that carry out functions equivalent to those mentioned in this 
paragraph, for the execution of the EMF's tasks. The Managing Director 
shall subject the sharing of information to the necessary measures 
provided for in paragraph 3 of this Article.  
 
6. This Article shall apply without prejudice to the accountability 
requirements of the EMF to the European Parliament in accordance with 
Article 5 and to the national parliaments of EMF Members in accordance 
with Article 6(3) of this Regulation.  
 
7. The requirements of professional secrecy referred to in paragraph 1 
shall also apply to observers pursuant to Article 5(3), (4) and (5) or 
participants who attend the meetings of the Board of Governors pursuant 
to Article 22. 
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ARTICLE 35 
Immunities of persons 

 
1. In the interest of the ESM, the Chairperson of the Board of Governors, 
Governors, alternate Governors, Directors, alternate Directors, as well as the 
Managing Director and other staff members shall be immune from legal 
proceedings with respect to acts performed by them in their official capacity 
and shall enjoy inviolability in respect of their official papers and documents.  
 
2. The Board of Governors may waive to such extent and upon such 
conditions as it determines any of the immunities conferred under this Article 
in respect of the Chairperson of the Board of Governors, a Governor, an 
alternate Governor, a Director, an alternate Director or the Managing 
Director. 
  
3. The Managing Director may waive any such immunity in respect of any 
member of the staff of the ESM other than himself or herself.  
 
4. Each ESM Member shall promptly take the action necessary for the 
purposes of giving effect to this Article in the terms of its own law and shall 
inform the ESM accordingly. 
  

 

  



 
 

ARTICLE 36 
Exemption from taxation 

 
1. Within the scope of its official activities, the ESM, its assets, income, 
property and its operations and transactions authorised by this Treaty shall 
be exempt from all direct taxes.  
 
2. The ESM Members shall, wherever possible, take the appropriate measures 
to remit or refund the amount of indirect taxes or sales taxes included in the 
price of movable or immovable property where the ESM makes, for its official 
use, substantial purchases, the price of which includes taxes of this kind.  
 
3. No exemption shall be granted in respect of taxes and dues which amount 
merely to charges for public utility services.  
 
4. Goods imported by the ESM and necessary for the exercise of its official 
activities shall be exempt from all import duties and taxes and from all import 
prohibitions and restrictions.  
 
5. Staff of the ESM shall be subject to an internal tax for the benefit of the 
ESM on salaries and emoluments paid by the ESM, subject to rules to be 
adopted by the Board of Governors. From the date on which this tax is 
applied, such salaries and emoluments shall be exempt from national income 
tax.  
 
6. No taxation of any kind shall be levied on any obligation or security issued 
by the ESM including any interest or dividend thereon by whomsoever held:  
(a) which discriminates against such obligation or security solely because of 
its origin; or  
(b) if the sole jurisdictional basis for such taxation is the place or currency in 
which it is issued, made payable or paid, or the location of any office or place 
of business maintained by the ESM.  

 



58 

 

ARTICLE 37 
Interpretation and dispute settlement 

1. Any question of interpretation or application of the provisions of this 
Treaty and the by-laws of the ESM arising between any ESM Member and the 
ESM, or between ESM Members, shall be submitted to the Board of Directors 
for its decision.  
2. The Board of Governors shall decide on any dispute arising between an 
ESM Member and the ESM, or between ESM Members, in connection with 
the interpretation and application of this Treaty, including any dispute about 
the compatibility of the decisions adopted by the ESM with this Treaty. The 
votes of the member(s) of the Board of Governors of the ESM Member(s) 
concerned shall be suspended when the Board of Governors votes on such 
decision and the voting threshold needed for the adoption of that decision 
shall be recalculated accordingly.  
3. If an ESM Member contests the decision referred to in paragraph 2, the 
dispute shall be submitted to the Court of Justice of the European Union. The 
judgement of the Court of Justice of the European Union shall be binding on 
the parties in the procedure, which shall take the necessary measures to 
comply with the judgment within a period to be decided by said Court.  
 

 



 
 

ARTICLE 38 
International cooperation 

 
The ESM shall be entitled, for the furtherance of its purposes, to cooperate, 
within the terms of this Treaty, with the IMF, any State which provides 
financial assistance to an ESM Member on an ad hoc basis and any 
international organisation or entity having specialised responsibilities in 
related fields.  

 

Article 41 
Cooperation 

 
1. The EMF may establish and maintain cooperative relations with 
institutions, bodies, offices and agencies of the Union in accordance with 
their respective objectives, and with the authorities of the Member States, 
the authorities of third countries which provide financial assistance to an 
EMF Member on an ad hoc basis, and international organisations or 
entities having specialised responsibilities in related fields.  
 
2. For the purposes set out in paragraph 1, the EMF may conclude working 
arrangements, in particular with the Commission and the European 
Central Bank. Those working arrangements shall be of a technical and/or 
operational nature and shall in particular aim at facilitating cooperation 
and the exchange of information between the parties thereto in 
accordance with Article 40(5) of this Statute. The working arrangements 
shall not have legally binding effects. 
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CHAPTER 7 
TRANSITIONAL ARRANGEMENTS 

 
ARTICLE 39 

Relation with EFSF lending 
 
During the transitional phase spanning the period from the entry into force 
of this Treaty until the complete run-down of the EFSF, the consolidated ESM 
and EFSF lending shall not exceed EUR 500 000 million, without prejudice to 
the regular review of the adequacy of the maximum lending volume in 
accordance with Article 10. The Board of Directors shall adopt detailed 
guidelines on the calculation of the forward commitment capacity to ensure 
that the consolidated lending ceiling is not breached.  
 

PART IX 
TRANSITIONAL ARRANGEMENTS 

 
Article 42 

Management of the European Financial Stability Facility 
 
The EMF may manage the EFSF on the basis of a management agreement 
with the EFSF including terms of remuneration. Where the ESM has 
concluded any agreement to the same effect, Article 2 of this Regulation 
shall apply to such an agreement. 
 

ARTICLE 40 
Transfer of EFSF supports 

1. By way of derogation from Article 13, the Board of Governors may decide 
that the EFSF commitments to provide financial assistance to an ESM 
Member under its agreement with that member shall be assumed by the ESM 
as far as such commitments relate to undisbursed and unfunded parts of loan 
facilities.  
2. The ESM may, if authorised by its Board of Governors, acquire the rights 
and assume the obligations of the EFSF, in particular in respect of all or part 
of its outstanding rights and obligations under, and related to, its existing loan 
facilities.  
3. The Board of Governors shall adopt the detailed modalities necessary to 
give effect to the transfer of the obligations from the EFSF to the ESM, as 
referred to in paragraph 1 and any transfer of rights and obligations as 
described in paragraph 2.  
 

 



 
 

ARTICLE 41 
Payment of the initial capital 

 
1. Without prejudice to paragraph 2, payment of paid-in shares of the amount 
initially subscribed by each ESM Member shall be made in five annual 
instalments of 20 % each of the total amount. The first instalment shall be 
paid by each ESM Member within fifteen days of the date of entry into force 
of this Treaty. The remaining four instalments shall each be payable on the 
first, second, third and fourth anniversary of the payment date of the first 
instalment.  
 
2. During the five-year period of capital payment by instalments, ESM 
Members shall accelerate the payment of paid-in shares, in a timely manner 
prior to the issuance date, in order to maintain a minimum 15 % ratio 
between paid-in capital and the outstanding amount of ESM issuances and 
guarantee a minimum combined lending capacity of the ESM and of the EFSF 
of EUR 500 000 million.  
 
 
 
 
 
 
 
 
3. An ESM Member may decide to accelerate the payment of its share of paid-
in capital.  
 

Article 43 
Payment of the initial capital for new EMF members 

 
1. Without prejudice to Article 8(4) and paragraph 3 of this Article, the 
exercise of a new EMF Member's rights granted by this Regulation, 
including voting rights, shall be conditional upon the subscription of its 
initial contribution to the authorised capital stock. 
  
 
 
 
 
2. When subscribing its initial contribution, the new EMF Member's 
payment of paid-in shares shall be made in five equal annual instalments 
of 20% of the total amount. The remaining four instalments shall each 
respectively be payable on the first, second, third and fourth anniversary 
of the payment date of the first instalment.  
 
3. During the five-year period of capital payment by instalments, new EMF 
Members shall accelerate the payment of paid-in shares in a timely 
manner prior to the issuance date in order to maintain a minimum 15% 
ratio between paid-in capital and the outstanding amount of EMF 
issuances and guarantee a lending capacity of the EMF of EUR 500 000 
million.  
 
4. A new EMF Member may decide to accelerate the payment of its share 
of paid-in capital. 
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ARTICLE 42 
Temporary correction of the contribution key 

 
1. At inception, the ESM Members shall subscribe the authorised capital stock 
on the basis of the initial contribution key as specified in Annex I. The 
temporary correction included in this initial contribution key shall apply for a 
period of twelve years after the date of adoption of the euro by the ESM 
Member concerned.  
 
 
2. If a new ESM Member's gross domestic product (GDP) per capita at market 
prices in euro in the year immediately preceding its accession to the ESM is 
less than 75 % of the European Union average GDP per capita at market 
prices, then its contribution key for subscribing to ESM authorised capital 
stock, determined in accordance with Article 10, shall benefit from a 
temporary correction and equal the sum of:  
(a) 25 % of the percentage share in the ECB capital of the national central 
bank of that ESM Member, determined in accordance with Article 29 of the 
ESCB Statute; and  
(b) 75 % of that ESM Member's percentage share in the gross national income 
(GNI) at market prices in euro of the euro area in the year immediately 
preceding its accession to the ESM. T/ESM 2012-LT/en 56  
The percentages referred to in points (a) and (b) shall be rounded up or down 
to the nearest multiple of 0,0001 percentage points. The statistical terms 
shall be those published by Eurostat.  
 
 
3. The temporary correction referred to in paragraph 2 shall apply for a period 
of twelve years from the date of adoption of the euro by the ESM Member 
concerned.  
 

Article 44 
Temporary correction of the contribution key 

 
1. The temporary correction included in the initial contribution key shall 
apply for a period of twelve years after the date of adoption of the euro 
by the EMF Member concerned.  
 
 
 
 
2. If a new EMF Member's gross domestic product (GDP) per capita at 
market prices in euro in the year immediately preceding its entry into the 
EMF is less than 75% of the Union average GDP per capita at market prices, 
then its contribution key for subscribing to EMF authorised capital stock, 
determined in accordance with Article 8, shall benefit from a temporary 
correction and equal the sum of:  
(a) 25% of the percentage share in the ECB capital of the national central 
bank of that EMF Member, determined in accordance with Article 29 of 
the ESCB Statute; and  
(b) 75% of that EMF Member's percentage share in the gross national 
income at market prices in euro of the euro area in the year immediately 
preceding its entry into the EMF.  
The percentages referred to in points (a) and (b) shall be rounded up or 
down to the nearest multiple of 0.0001 percentage points. The statistical 
terms shall be those published by Eurostat.  
 
 
3. The temporary correction referred to in paragraph 2 shall apply for a 
period of twelve years from the date of adoption of the euro by the EMF 
Member concerned.  
 



 
 

4. As a result of the temporary correction of the key, the relevant proportion 
of shares allocated to an ESM Member pursuant to paragraph 2 shall be 
reallocated amongst the ESM Members not benefiting from a temporary 
correction on the basis of their shareholding in the ECB, determined in 
accordance with Article 29 of the ESCB Statute, subsisting immediately prior 
to the issue of shares to the acceding ESM Member.  
 

4. As a result of the temporary correction of the key, the relevant 
proportion of shares allocated to an EMF Member pursuant to paragraph 
2 of this Article shall be reallocated amongst the EMF Members not 
benefiting from a temporary correction on the basis of their shareholding 
in the ECB, determined in accordance with Article 29 of the ESCB Statute, 
subsisting immediately prior to the issue of shares to the new EMF 
Member. 
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ARTICLE 43 
First appointments 

 
1. Each ESM Member shall designate its Governor and alternate Governor 
within the two weeks of the entry into force of this Treaty.  
 
2. The Board of Governors shall appoint the Managing Director and each 
Governor shall appoint a Director and an alternate Director within the two 
months of the entry into force of this Treaty.  
 

 

CHAPTER 8 
FINAL PROVISIONS 

ARTICLE 44 
Accession 

This Treaty shall be open for accession by other Member States of the 
European Union in accordance with Article 2 upon application for 
membership that any such Member State of the European Union shall file 
with the ESM after the adoption by the Council of the European Union of the 
decision to abrogate its derogation from adopting the euro in accordance 
with Article 140(2) TFEU. The Board of Governors shall approve the 
application for accession of the new ESM Member and the detailed technical 
terms related thereto, as well as the adaptations to be made to this Treaty as 
a direct consequence of the accession. Following the approval of the 
application for membership by the Board of Governors, new ESM Members 
shall accede upon the deposit of the instruments of accession with the 
Depositary, who shall notify other ESM Members thereof.  
 

 



 
 

ARTICLE 45 
Annexes 

The following Annexes to this Treaty shall constitute an integral part thereof:  
1) Annex I: Contribution key of the ESM; and  
2) Annex II: Subscriptions to the authorised capital stock. 

 

ARTICLE 46 
Deposit 

This Treaty shall be deposited with the General Secretariat of the Council of 
the European Union ("the Depositary"), which shall communicate certified 
copies to all the signatories.  
 

 

ARTICLE 47 
Ratification, approval or acceptance 

1. This Treaty shall be subject to ratification, approval or acceptance by the 
signatories. Instruments of ratification, approval or acceptance shall be 
deposited with the Depositary.  
2. The Depositary shall notify the other signatories of each deposit and the 
date thereof.  
 

 

 PART X 
OTHER PROVISIONS 

Article 45 
Anti-fraud measures 

 
1. For the purposes of combating fraud, corruption and any other unlawful 
activity referred to in Regulation (EU, Euratom) No 883/2013 of the 
European Parliament and of the Council,4 within six months from the date 
of entry into force of this Regulation, the EMF shall accede to the 
Interinstitutional Agreement of 25 May 1999 concerning internal 
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investigations by the European Anti-Fraud Office (‘OLAF’) and shall 
immediately adopt appropriate provisions applicable to all staff of the 
EMF using the template set out in the Annex to that Interinstitutional 
Agreement.  
2. The Court of Auditors shall have the power to audit the beneficiaries, 
contractors and subcontractors who have received funds from the EMF on 
the basis of documents and of on- the-spot checks.  
3. OLAF may carry out investigations, including on-the-spot checks and 
inspections with a view to establishing whether there has been fraud, 
corruption or other illegal activity affecting the financial interests of the 
Union in connection with a contract funded by the EMF in accordance with 
the provisions and procedures laid down in Council Regulation (Euratom, 
EC) No 2185/965 and Regulation (EU, Euratom) No 883/2013. 
 

 Article 46 
Access to documents 

 
1. Regulation (EC) No 1049/2001 of the European Parliament and the 
Council6 shall apply to documents held by the EMF.  
2. The EMF shall, within six months of the date of entry into force of this 
Regulation, adopt internal measures for the application of Regulation (EC) 
No 1049/2001.  
3. Decisions taken by the EMF in accordance with Article 8 of Regulation 
(EC) No 1049/2001 may be the subject of a complaint to the European 
Ombudsman or of proceedings before the Court of Justice under the 
conditions laid down in Articles 228 and 263 TFEU respectively.  
4. Persons who are subject to the EMF’s decisions shall be entitled to have 
access to the EMF's file, subject to the legitimate interest of other persons 
in the protection of their business secrets. The right of access to the file 
shall not extend to confidential information or internal preparatory 
documents of the EMF. 
 



 
 

 Article 47 
Language requirements 

 
1. Unless otherwise provided for in this Regulation, Council Regulation 
1/19587 shall apply to the EMF.  
 
2. The working language or languages of the EMF, including for the 
conduct of meetings of the Board of Governors, the Board of Directors, 
the Management Board and the Board of Auditors, shall be determined by 
the Board of Governors in accordance with Article 5(8) of this Statute.  
 
3. The EMF may decide which of the official languages to use when sending 
documents to Union institutions, agencies or bodies.  

4. The authentic version of all records of the EMF shall be the English 
version, unless:  
(a) the Board of Directors decides otherwise in respect of a particular 
transaction;  
(b) the Managing Director, at the request and at the expense of an EMF 
Member, validates as authentic the translation of a particular decision 
taken by the Board of Governors or by the Board of Directors into the 
official language or languages of that EMF Member if necessary for the 
completion of applicable national procedures. 
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ARTICLE 48 
Entry into force 

1. This Treaty shall enter into force on the date when instruments of 
ratification, approval or acceptance have been deposited by signatories 
whose initial subscriptions represent no less than 90% of the total 
subscriptions set forth in Annex II. Where appropriate, the list of ESM 
Members shall be adjusted; the key in Annex I shall then be recalculated and 
the total authorised capital stock in Article 8(1) and Annex II and the initial 
total aggregated nominal value of paid-in shares in Article 8(2) shall be 
reduced accordingly.  
 
2. For each signatory which thereafter deposits its instrument of ratification, 
approval or acceptance, this Treaty shall enter into force on the day following 
the date of deposit.  
 
3. For each State which accedes to this Treaty in accordance with Article 44, 
this Treaty shall enter into force on the twentieth day following the deposit 
of its instrument of accession.  
 

(see Art. 8 of proposed Regulation, of which this is an Annex) 
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