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Executive Summary

Production requirements pertaining to how imported goods and services are produced, have become
an area of policy focus, motivated by a desire to combat climate change and/or improve labor
standards in foreign countries. This report analyzes the extent to which the Netherlands (and the EU,
given the common commercial policy) is legally constrained by WTO rules in its ability to condition
access to its market on specific production requirements.

Major findings are that WTO members are in principle free to adopt production requirements as long
as these are applied in a nondiscriminatory manner and constitute the least trade restrictive means
necessary to attain a specified regulatory objective. Nondiscrimination requires that a production
standard apply equally to domestic (EU) and all foreign producers.

The extant case law — both under the WTO and bilateral trade agreements — has created uncertainty
regarding how adjudicators will determine whether a specific production requirement conforms with
applicable trade rules. This uncertainty arises especially regarding the core WTO nondiscrimination
requirement, in part because WTO panels do not first ask if a contested measure is necessary.

In principle, legal uncertainty is reduced if production requirements are based on international
standards. A presumption in WTO case law is that using international standards satisfies the least trade
restrictiveness and necessity requirements. What constitutes an international standard or
standardizing body is not explicitly defined in the WTO, creating an additional source of uncertainty.
Private sustainability standards are not covered by the WTO.

These features put a greater burden on WTO members seeking to apply production requirements on
imports as not only do they need to ensure measures are nondiscriminatory, least trade restrictive
and necessary, but there is no certainty that doing so will ensure the measures withstand scrutiny by
adjudicators, increasing the prospect disputes may be brought by trading partners.

The report makes four recommendations.

First, launch a process to update and clarify the TBT Agreement, focusing on defining what constitutes
an international standard and clarifying the relationship between standardizing bodies, private
standards and the TBT Agreement.

Second, when imposing production requirements on imports, include obligations of a procedural
nature as these are less prone to discretionary interpretation by adjudicators. Given empiricalresearch
finding that conditioning market access on production requirements is likely to be insufficient to address
global commons problems or project EU norms and values, it is important to engage with trading
partners to improve labor and environmental protection. This can be done by putting in place
mechanisms to assist partner countries to pursue environmental and/or labor-related objectives.

Third, because WTO law is not concerned with whether a legitimate measure serves to promote the
realization of the underlying policy objective, complement production requirements with monitoring
and evaluation processes to learn whether they achieve their intended effect and if not, inform
adjustments to policies over time.

Fourth, the EU should pursue open, nondiscriminatory plurilateral issue-specific agreements on the
use of production requirements. These may be sectoral or horizontal in nature, for example, bringing
together countries that have included labor provisions in their trade agreements to exchange
experience, identify good practices and pursue joint action to attain shared policy objectives.



Introduction

Product standards have long been used as an instrument to protect the health and safety of
consumers. Such standards apply to both domestically produced goods and imports. Often the norms
that are applied are developed by international standards-setting bodies, but states are free to
establish and apply national product standards if their application satisfies the conditions established
in the multilateral agreements of the World Trade Organization (WTO). Product standards increasingly
have come to be complemented by requirements that pertain not to what is produced but how it is
produced. Such production requirements are similar to product standards in that they are motivated
by public policy objectives but differ in having a broader focus. Production requirements may reflect
a desire to contribute to global public goods (such as combating climate change), to support the
implementation of international conventions regarding human rights, or to attain or protect national
ethical norms in countries that export to the EU. The focus is on the production process — the
techniques used to produce goods or services, including the factors of production (such as the
characteristics of the workers engaged and the conditions of their employment, the natural resources
used, or the source of capital used to finance the associated economic activity) and the intermediate
inputs that are used in the production process, independent of where these originate. A feature of
such policies is that they focus not only on production processes in specific sector-countries, but on
the value chains and networks used to produce a good or service. Such value chains often span

multiple countries.

Production requirements are increasingly a feature of EU trade policy, reflecting both European values and
concerns (demands) by citizens that trade be consistent with and support the realization of a range of
nontrade policy objectives (NTPOs). In the Communication about an Open, Sustainable andAssertive
Trade Policy, published in February 2021, the European Commission (EC) stated that it is incertain
cases appropriate for the EU to require that imported products comply with certain production
requirements. This EC communication followed the announcement of a planned Carbon Border
Adjustment Mechanism (CBAM) and trade measures to combat deforestation. The intention of the EC
to introduce major legislative proposals that include unilaterally defined trade measures related to
production requirements marks a potential change in emphasis for EU trade policy. However, as we
will note in this report, unilateral measures have long been a feature of EU policy. Examples include

the Forest Law Enforcement, Governance and Trade (FLEGT) Action Plan, proposals for a Timber
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and measures concerning the placing of products related to forest degradation and
deforestation on the EU market, and the Generalized System of Preferences (GSP)+ programme —
policies that either condition access to the EU market on production standards or that provide trade
incentives (tariff preferences) that are conditional on adoption of policies by eligible (developing)

countries to protect labor rights or the environment.

One of the main underlying arguments for such conditionality on production requirements, is that this
helps attain global public goods and merit EU action. In the case of climate or biodiversity the
measures are argued not to be designed or motivated by a desire to protect EU producers or
consumers. The goal is to benefit the planet. In the case of labor rights, the focus of policy is to protect
both EU producers and consumers as well as foreign workers employed in production of goods (and
services) imported by the EU by ensuring these satisfy minimum (international) human rights
standards. Protection of labor rights also corresponds to the moral beliefs of the EU citizenry at large.
The question of interest to this report is the extent to which the Netherlands (and the EU, given that
the EU has a common commercial policy) is legally constrained in its ability to condition access to its
market on specific production requirements. This is determined by the commitments that the
Netherlands and the EU have made in the WTO and how the dispute settlement mechanism of the
WTO has ruled in relevant cases. A necessary condition for a trading partner to contest production
requirements in the WTO is to demonstrate that the measure that has been applied (or is being
considered) is incompatible with WTO disciplines. Conversely, when applying or considering the
adoption of production requirements, the Netherlands (and the EU) must consider if and how the

WTO constrains the use of such measures, whether domestically defined or international in nature.

Several WTO agreements address the use of product standards, requiring such measures to be applied
in a transparent manner on a nondiscriminatory basis. An extensive case law exists pertaining to trade
restrictive measures that have been justified by WTO members as necessary to achieve domestic
nontrade objectives. In contrast to what is sometimes argued, the WTO case law offers some guidance for
the design of production requirements to be in conformity with the WTO framework, but as we discuss
in this report, this is an area that is complex and context specific. This report largely comprisesa legal
analysis of the extent to which domestic production standards and requirements (nontrade
regulations) are (or can be made) consistent with WTO law. In addition, it discusses options for

international cooperation to support the use of production process standards as a tool to achieve

1 https://ec.europa.eu/environment/forests/deforestation-proposal.htm;
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12137-Deforestation-and-forest-
degradation-reducing-the-impact-of-products-placed-on-the-EU-market en
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underlying nontrade objectives. We do so because existing empirical research in this area suggests
that unilateral measures are likely to be inefficient — and possibly ineffective — in generating global

public goods or to project EU norms and values beyond its territory.

International cooperation is called for given that the underlying problems are international in nature
(at least in the case of climate change) and require action in and by EU trading partners (for both labor and
environment). In terms of rule-setting and enforcement a potential mechanism for such cooperation
is the pursuit of plurilateral agreements with like-minded countries under WTO auspices. Such cooperation
by necessity must extend beyond trade and trade agreements and include a focus on international
regulatory cooperation. WTO members have begun to use a broader range of instruments to support
trade-related regulatory cooperation, including open, nondiscriminatory plurilateral agreements.
Examples are so-called structured discussions and joint statement initiatives. These types of initiatives
offer a path for issue-specific, open, nondiscriminatory agreements on production requirements that

are distinct from standard trade agreements.?

A key message emerging from the analysis is that the decision whether to enact domestic measures
regulating the process of production of goods and services that are offered for sale and consumed in
a WTO member’s jurisdiction depends exclusively on the volition of the government concerned. While the
choice to regulate or not is a sovereign, non-justiciable choice, WTO disciplines set a legal framework
for the design and implementation of such regulatory measures, once a decision to regulate has been
made. In the realm of the WTO, multilateral disciplines generally are limited to an obligation to avoid
discriminatory behavior, without prejudging the content of intervention —i.e., governments are free
to regulate but must design regulatory measures to apply equally to domestic and foreign
products/producers and ensure that the measures constitute the least trade restrictive means
necessary to attain their regulatory objective. Moreover, they must also ensure that they apply such
necessary measures in a nondiscriminatory manner, i.e., that the measure applies equally to all
sources of supply: the most-favored-nation (MFN) rule. Thus, WTO members are free to enact
environment- and/or labor standards as long as when doing so they use measures that constitute the
least restrictive means to achieve their objectives, while ensuring that they have applied them in a

nondiscriminatory manner.

2 Hoekman and Sabel (2021).



The plan of the report is as follows. Section 1 provides context and sets the scene for what follows,
drawing on research on both the prevalence and effects of policies that link market access to
production requirements. The aim is not to be comprehensive but to provide some salient background for
the legal and policy analysis undertaken subsequently. While the question of interest in the report
concerns the ability (legality) of use of unilaterally defined and imposed production requirements,
many jurisdictions, including the EU, have signed trade agreements that go beyond the WTO. We
therefore start with a brief discussion of the state of play in bilateral and regional trade agreements
and then discuss two disputes on labor rights that have been brought in the framework of bilateral
trade agreements to illustrate the type of issues that arise in the use of trade policy as a tool to enforce
production requirements in the pursuit of nontrade objectives. As the legislative function of the WTO
has been moribund for some time, bilateral and regional trade agreements have become the locus for
regulatory initiatives in the realm of environment- and/or labor standards. We also briefly discuss
several unilateral trade instruments and voluntary sustainability standards (VSS) systems under which
producers in trade partner countries can be certified as having complied with (attained) specific
production requirements. The latter types of systems are used in both the EU and the rest of the
world. They mostly are private but in practice can become de facto mandatory if the associated
standards are incorporated into legislation by reference or if the associated labels have a large market
footprint in an importing country. There are lessons from the experience obtained with these
voluntary systems that are relevant for the design of unilateral mandatory production requirements

(conditionality), notably in the areas of governance.

In Section 2 we turn to the WTO legal regime, and analyze the extent to which unilateral production
requirements for imports motivated by global environmental protection, to combat climate change
and safeguard labor and other human rights, can be justified under WTO principles and rules. As the
relevant disciplines are contained in the WTO Agreement on Technical Barriers to Trade (TBT), this

agreement is therefore the main focus of this section.

Section 3 discusses possible complements and alternatives to unilateral action that could be
considered to bolster the international framework of rules to support the use of production standards.
Given that actions to protect the environment, climate and labor rights through production
requirements will need to be applied on a nondiscriminatory basis and be proportional, the main focus
of this part of the report is to characterize alternative approaches and instruments beyond trade

policy. Policy coherence calls for trade policy to be complemented by external cooperation



instruments, including plurilateral agreements that encourage the application by like-minded

countries of nontrade production standards to trade goods and services.

Section 4 recaps main findings and puts forward several policy recommendations suggested by the
analysis. Our main recommendations, regarding the design of policies making imports conditional on
satisfying labor and/or environmental production requirements, are that such policies include
procedural obligations and procedures and institutional mechanisms to promote a focus on
monitoring, diagnostics and dialogue aimed at problem solving and cooperation as opposed to a

framework that privileges enforcement through formal adjudication.

1. Production requirements in trade: a multifaceted arena

Over the course of the past three decades, many Organization for Economic Cooperation and
Development (OECD) member countries, including the United States, Canada, Japan, Australia, Chile
and the European Union, have incorporated provisions on labor and the environment in their trade
agreements.® These jurisdictions increasingly include ‘nontrade’ provisions, such as requirements that
parties ratify, enforce, or respect environmental and/or labor obligations reflected in other
international agreements or in the text of those trade agreements themselves. In parallel, many states
have put in place unilateral measures and supported the spread of VSS that aim at improving
outcomes for workers and the environment in exporting countries.* The latter cover a broad range of
standards, ranging from workers’ rights to forest protection and biodiversity and have been applied
to more than 600 product groups and more than 150 countries. Significant shares of global production
of cocoa (27%), coffee (21%), cotton (18%), tea (16%) and palm oil (15%) are certified by VSS systems.> VSS
are also used to certify the production and trade of forestry, fisheries, electronics, textiles & clothing

and mining products.®

1.1 Labor and environmental provisions in trade agreements

Environmental and labor provisions have been incorporated in recent trade agreements, either as

integral chapters (e.g. US-Colombia FTA), as dedicated trade and sustainable development (TSD)

3 Comprehensive studies of the incorporation of trade and sustainable development provisions in trade
agreements include LSE (2022) and Mattoo et al. (2020).

4VSS are widely used to govern environmental, social, and ethical dimensions of international production. The
Standards Map database of the International Trade Centre (ITC) includes almost 300 active VSS systems. See
https://www.standardsmap.org

5 Bissinger et al. (2020). Data are for 2018. See https://www.sustainabilitymap.org/trends *

LSE (2022), p. 13.

6 Auld (2015).
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chapters (e.g. EU-Korea FTA), or as a side agreement (e.g. Canada-Honduras FTA).% This may be done
with the caveat that they are activated only when there is a breach of an obligation ‘in a manner
affecting trade’ while at other times they are incorporated as directly binding, independent of any
trade effects. Some treaties have as an objective to enhance or further strengthen obligations under
certain international instruments or to go beyond best efforts-type provisions.” We provide some
illustrative examples of recent trade agreements that include language on nontrade objectives in

Annex 1.

There is robust evidence that trade is associated with higher levels of national income (economic
growth), but there is equally robust evidence that there may be losers and that the total gains
generally are distributed (very) asymmetrically within and across countries. What is relevant for the
subject of this report is that global trade can be associated with environmental degradation, forced
labor, child labor and social downgrading as well as economic upgrading, poverty reduction and
enhanced access to technologies that reduce carbon emissions.® Different approaches have been
taken to incorporate environmental and labor provisions in trade agreements. In some cases, mainly
at the early stages, use was made of side agreements, or agreements only referenced such standards
in the preamble as aspirational provisions. More recent agreements incorporate labor and
environment-related provisions in the main body of the treaty texts. In many cases the language is still
aspirational (non-binding best endeavors) but an increasing number of trade treaties are making these
binding obligations, for example, by referring to other international agreements (and an obligation to
ratify or respect), including provisions of the agreements themselves, or creating an obligation to

enforce or not to dilute domestic legislation.?

While much of what is included in a trade agreement may be considered to have a bilateral character,
given that both Parties would be obligated by any incorporation of standards in the agreement, the
coverage of trade agreements is relevant for this report in that the more agreements encompass

production requirements the less likely it becomes that unilateral application of such standards lead

7 The European Commission is currently engaged in a review of the Trade and Sustainable Development chapters
included in its trade agreements. See: https://trade.ec.europa.eu/consultations/index.cfm?consul_id=301.

8 Barrientos et al. (2011; 2016).

°The database associated with Mattoo et al. (2020) provides detailed information on the coverage of trade
agreements in these areas.



to contestation by trading partners.l® Prior to the 1990s environmental provisions tended to be
incorporated as exceptions to trade policy commitments. From the 1990s onwards and particularly
since the late 2000s provisions have directly related to environmental commitments. Often such
commitments relate or refer to multilateral environmental agreements (MEAs).!! The same is true for labor
provisions, where ILO (International Labor Organization) Conventions are often referenced. Figures 1
and 2 provide a snapshot of the coverage of trade agreements in terms of environmental and labor
provisions. Much of the increase occurred after 1990.

Figure 1: Number of regional trade agreements with environment-related provisions
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The first trade agreement with environmental and labor provisions was the North American Free Trade
Agreement (NAFTA). Rather than being included in the text of the agreement, these provisions were
enshrined in separate side agreements finalized in 1993, one year after the main text. Since then, a
range of environmental and labor provisions have been included in trade agreements.’? Yet, while
there has been a trend toward inclusion of such provisions in trade and investment agreements, the
practice is not universal. Some important modern treaties, such as the 2020 Regional Comprehensive

Economic Partnership Agreement between Australia, China, Japan, South Korea, New Zealand, and

10 The more trade agreements include labor and environmental standards the more feasible it may also become
to engage in plurilateral cooperation regarding the application of such standards to trade — a form of
international collaboration that we discuss in Section 3 as a complement to unilateral measures.

11 Examples of MEAs include the Convention on International Trade in Endangered Species, the Montreal
Protocol on ozone-depleting substances, the Basel Convention on the transboundary movement of hazardous
waste, the UN Convention on the Law of the Sea, the UN Fish Stocks Agreement, the International Convention
on the Regulation of Whaling (IWC) and the Paris Agreement.

12 Charnovitz, S. (1994). ILO (2017, p. 11) reports that as of 2016, 29% of all regional trade agreements included
labor provisions.



the ten members of the Association of Southeast Asian Nations, do not even contain soft labor or
environmental provisions. Additionally, some agreements will contain one type of provision (e.g.,

environmental) but not the other (e.g., labor).

Figure 2: Number of trade agreements without, with shallow, and comprehensive labor provisions
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In the case of the EU, the link between trade and labor and environmental standards is explicit. The
Treaty on European Union (TEU) commits the EU to protect and promote human rights globally when
developing and implementing its foreign policies (Art. 21 TEU), as do the Charter of Fundamental
Rights of the EU, and commitments made by EU member states enshrined in international law —e.g.,
the Universal Declaration of Human Rights and the International Covenant on Civil and Political rights.
The Treaty on the Functioning of the European Union (TFEU) calls on the EU’s external trade policy
(the common commercial policy) to be implemented in accordance with Art. 21 TEU and to support
and promote the Union’s values and standards relating to human rights, environmental, health and

consumer protection, and sustainable development (Art. 207).13

The labor and environmental standards included by the EU in its trade agreements refer to both

international agreements as well as domestic legislation. The EU-Korea FTA,'* the EU-Colombia-Peru-

13 Art. 21(2) TEU reads the ‘Union shall define and pursue common policies and actions and shall work for a high
degree of cooperation in all fields of international relations,” i.e. a commitment to ‘protect and promote human
rights globally when developing and implementing its foreign policies’, the references to the environment are
specifically in Art. 21(2)(d) and (f).

14 Chapter 13, EU-South Korea FTA.



Ecuador FTA,® EU-Central America Association Agreement,'® EU-Ukraine Association Agreement,’
EU-Georgia Association Agreement,’” EU-Moldova Association Agreement, 2 EU-Canada
Comprehensive Economic and Trade Agreement (CETA), '° EU-Japan Economic Partnership
Agreement,?® EU-Singapore FTA,?! EU-Vietnam FTA,?? and EU-UK Trade and Cooperation Agreement,?3
include provisions on both environmental and labor aspects. Below, we will refer to examples of the

types of provisions used in these agreements.

In general, in its TSD chapters, in relation to labor, the EU has focused its attention on the core ILO
Conventions, while in relation to environmental commitments, all EU trade agreements include a
commitment to effectively implement MEAs. * The EU requests that partners ‘restate their
commitment to the Paris Agreement on climate change and the underlying framework agreement as
well as to other MEAs to which they are party.”?® With regard to domestic legislation, each party’s right
to regulate labor and environmental issues is confirmed upfront, subject to the proviso that such
domestic laws and policies need to be consistent with that party’s international commitments and an
obligation on each party not to lower the level of domestic labor and environmental protection.
Domestic advisory groups (DAGs) are meant to advise both sides on how well they’re doing on
environmental and labor promises. In the view of the European Social and Economic Committee,
‘DAGs should be advisory, consultative, institutionalised, competent to cover all provisions in the
agreement, made up of a balance membership of all three sectors, representative, responsible and
independent role in monitoring and evaluating EU agreements’.?® FTAs do not establish procedures
on how to appoint members of DAGs, however, so each FTA party appoints members through its own
procedures. As a result, the nomination of DAG members sometimes happens in a non-transparent

way, arguably excluding important (especially, critical) civil society voices. These transparency and

15 Title IX, EU-Colombia/Peru/Ecuador FTA.

16 part IV, Title VIII; Part Ill, Titles 11, V, and VI, EU-Central America Association Agreement.

17 Title IV, Chapter 13; Title V, Chapters 6, and 21, EU-Ukraine Association Agreement. 7

Title IV, Chapter 13; Title V, Chapters 3, 4 ad 14, EU-Georgia Association Agreement.

18 Title V, Chapter 13; Title IV, Chapters 4, 16 and 17, EU-Moldova Association Agreement.

19 Chapters 22, 23 and 24, EU-Canada CETA.

20 Chapter 16, EU-Japan Economic Partnership Agreement.

21 Chapter 12, EU-Singapore trade agreement.

22 Chapters 13 and 16, EU-Vietnam free trade agreement.

23 part 2, Title XI, Chapters 6, 7, 8, and 9, EU-UK Trade and Cooperation Agreement.

24| SE (2022), p. 30.

25> Netherlands input for the review of the 15-point action plan on Trade and Sustainable Development, p. 3.
26 EESC, Opinion, The role of Domestic Advisory Groups in monitoring the implementation of Free Trade
Agreements, European Parliament Referral (23 January 2019).



representation problems as well as differences regarding the exact purpose of DAGs, have been

argued to reduce their effectiveness.?’

As regards labor standards, the EU has included in several of its trade agreements provision language
referring to a commitment by the parties to ‘effectively implement in its domestic laws and regulations and
practice the ILO conventions ratified by...”? or to make ‘continued and sustained efforts on its own
initiative to pursue ratification of the fundamental ILO Conventions or other ILO Conventions which
each Party considers appropriate to ratify.” 2° Notably, these appear to be best efforts obligations with
regard to existing international agreements or attempts to impulse their ratification.3® In attempting to
enforce these best-efforts obligations, the EU has insisted that the FTA partner ratify certain
international conventions before the EU will ratify the FTA, as was the case, for example, for the EU-
Vietnam FTA.3! The EU-Korea FTA has stronger language in relation to these obligations as theParties
appear to incorporate standards specifically in the agreement by setting out commitments ‘to
respecting, promoting and realizing in their laws and practices, the principles concerning the
fundamental rights, namely: (a) the freedom of association and the effective recognition of the right
to collective bargaining; (b) the elimination of all forms of forced or compulsory labor; (c) the effective
abolition of child labor; (d) the elimination of discrimination in respect of employment and
occupation.’3? As discussed below, the EU-Korea dispute settlement panel found these to be legally

binding (enforceable) obligations.

In relation to environmental agreements the EU-Cameroon and the US-Peru regional trade agreements
are examples in which reference is made to other international instruments and domestic legislation. 33 In
the case of the EU-Cameroon FTA, the agreement refers to the Treaty on the Conservation and
Sustainable Management of Forests in Central Africa (COMIFAC) and the Subregional Convergence

Plan.3* The Preamble to the EU-Cameroon Free Trade Agreement (2009)

27 Ashraf and van Seters (2020); Martens, Potjomkina and Orbie (2020).

28 Art. 13.4(4) EU-Vietnam FTA, Art. 23.3(4) CETA.

29 Art. 16.3(3) EU-Japan FTA, Art. 12.3(4) EU-Singapore FTA, Art. 23.3(4) CETA, Art. 13.4(3) EU-Korea FTA.

30 Bronckers and Gruni (2021), p. 26.

31 European Commission, Report on the Implementation of EU Trade Agreements, COM (2020) 705 Final,
adopted 12 November 2020, at 29.

32 Art. 13.4(3) EU-Korea FTA.

33 Mattoo et al. (2020).

34 Interim Agreement with a view to an Economic Partnership Agreement between the European Community
and its Member States, of the one part, and the Central Africa Party, of the other part, signed on 15 January
2009, entered into force on 4 August 2014, Art. 52.
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constrains the parties’ ability to downgrade their environment or labor regulations, e.g., committing
themselves not to encourage foreign direct investment by making their domestic regulations less

stringent.3> Such non-lowering of standards clauses are commonly included in EU trade agreements.

The US-Peru FTA establishes that ‘[a] Party shall adopt, maintain, and implement laws, regulations,
and all other measures to fulfill its obligations under multilateral environmental agreements listed in
Annex 18.2." 3% In addition, the US-Peru FTA provides for monetary assessments in response to persistent
violations of environmental standards.3” As regards labor obligations, the US-Peru FTA states that
‘[elach Party shall adopt and maintain its statutes and regulations, and practices thereunder, the
following rights as stated in the ILO Declaration on Fundamental Principles and Rights at Work and its

Follow-Up.’38

The EU has pushed for effective implementation of environmental obligations in several of its trade
agreements but has not engaged in the practice of making ratification of an agreement conditional on
the ratification of MEAs. 3° Considering the dispute panel’s findings on the labor provisions
incorporated in the EU-Korea agreement, an insistence on effective implementation requirement
would be to harden, through the trade agreement, the voluntary commitments under the Paris
Agreement. The TSD chapter of the draft EU-Mercosur agreement (which has not been signed) notes
that the ‘Parties shall: (a) effectively implement the UNFCCC and the Paris Agreement established
thereunder.”*® A possible reading of this text in light of the EU-Korea panel decision, would be that the
trade agreement(s) reinforces national laws and policy commitments. While not necessarily entailing
new obligations, trade and investment agreements provide a mechanism for bilateral obligations to

implement ILO Conventions or nationally determined contributions under the Paris Agreement.

EU treaties have focused more on promotion of better labor and environment-related regulation than
on sanctions. An exception is the EU-UK Trade and Cooperation Agreement which includes a longer

list of international labor and environmental agreements than is usual in the EU’s trade agreements,

35 Interim Agreement with a view to an Economic Partnership Agreement between the European Community
and its Member States, of the one part, and the Central Africa Party, of the other part, signed on 15 January
2009, entered into force on 4 August 2014.

36 United States-Peru Trade Agreement, entered into force on 1 February 2009, Art. 18.2.

37 Arts. 18.12(6) and 21.16 US-Peru Trade Agreement.

38 Art. 17.2 US-Peru Trade Agreement.

39 Bronckers and Gruni (2021).

40 Draft Art. 6(2)(1), Chapter on Trade and Sustainable Development, EU-Mercosur FTA.
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but also that both parties may take ‘rebalancing measures’ in case there is a breach of a non-regression
clause ‘in a manner affecting trade’. ** The US and Canada have had a more sanctions-based
approach.*? The US has developed a TSD model over time. This has three central features. The first is
the importance of the pre-ratification process which may require reforms in labor laws and practices.
The second is the ability of civil society to file complaints about the failure to enforce labor and
environmental obligations and the evolution of trade agreements to include explicit references to

international labor standards. The third is the potential use of trade sanctions as an enforcement tool.

In the case of Canada, labor provisions are subject to trade sanctions, whereas its environmental
provisions are not. The Comprehensive and Progressive Trans-Pacific Partnership (CPTPP) reflects a
hybrid approach to the issue of sanctions, much in line with Canada’s position. On the one hand,
“cooperative labor consultations” remain the first step in the case of a dispute settlement on labor
issues. On the other, CPTPP includes provisions for sanctions — including the suspension of benefits —
as a last resort. CETA has three chapters related to trade and sustainable development (Chapters 22,
23 and 24): one on trade and sustainable development, one on trade and labor, and one on trade and
the environment. The obligations include to ‘promote compliance with and effectively enforce labor
laws by maintaining a system of labor inspection, and they must ensure that their environmental
authorities give due consideration to alleged violations of environmental law brought to their

attention.”*3

The EU is conducting a comprehensive review of trade and sustainable development dimensions of its trade
agreements,** with the public consultation phase having closed in November 2021. For its part,the
Netherlands’ position when giving input on the review for the 15-point action plan on Trade and
Sustainable development, stresses the importance of trade agreements to achieve global labor and
environmental objectives. Though not the ‘primary instrument’ in these objectives, the Netherlands
emphasizes that they ‘should leverage what has been agreed upon in dedicated multilateral bodies.’*

It further argues that ‘[i]t is important that such provisions are based on international norms countries

41 Art. 387(2) EU-UK Trade and Cooperation Agreement.

42 What follows draws on LSE (2022).

43 EU-Canada CETA, Chapter 23, Arts. 23.4 and 23.5; Chapter 24, Arts. 24.5 and 24.6.

4 It has recently been put forward that the process for EU Trade Sustainability Impact Assessments ought to be
revisited. Bernard Hoekman, Hugo Rojas-Romagosa, ‘EU Trade Sustainability Impact Assessments: Revisiting the
Consultation Process’.

4> Netherlands input for the review of the 15-point action plan on Trade and Sustainable Development, p. 2.
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have agreed upon, and that they leave sufficient room and time to formulate national policies in line

with those norms.”6

1.2 Enforcing labor requirements in trade agreements

EU agreements generally include aspirational language on labor and other values, but this is often
argued by critics to be too vague and difficult if not impossible to enforce.*” Two relatively recent key
decisions in this area illustrate what happens when a panel is convened to resolve a dispute in relation
to issues related to labor and the environment provisions incorporated in trade agreements. Though
the panel found that there had been breaches of labor rights in one of these cases, it found that they
were not ‘in a manner affecting trade’. In the other case, the panel held that there had been a breach
of labor provisions expressly incorporated in the agreement. On the basis of the objective to be

achieved, these may guide how states approach these obligations in future negotiations.

The first of these cases was the Guatemala-US case, In the Matter of Guatemala — Issues Relating to
the Obligations Under 16.2.1(a) of the CAFTA-DR, decided by Professor Kevin Banks (Chair), Mr.
Theodore Posner and Professor Ricardo Ramirez Hernandez, within the framework of the Dominican
Republic—Central America Free Trade Agreement (CAFTA-DR) in June 2017. Chapter 16 of CAFTA-DR
reaffirms the parties’ obligations ‘as members of the ILO and their commitments under the ILO
Declaration on Fundamental Principles and Rights at Work and its FollowUp (1998) (ILO Declaration)’.
Art. 16.2.1(a) stipulates that ‘[a] Party shall not fail to effectively enforce its labor laws, through a
sustained or recurring course of action or inaction, in a manner affecting trade between the Parties,
after the date of entry into force of this Agreement.” The US requested the establishment of a panel
pursuant to Art. 20.6.1 of the CAFTA-DR to consider whether Guatemala was conforming to its
obligations under Art. 16.2.1(a). In particular, the US complained about ‘the effective enforcement of
Guatemalan labor laws related to the right of association, the right to organize and bargain

collectively, and acceptable conditions of work.’*2

The panel went through a textual interpretative approach, interpreting each phrase of the proposed
provision on the basis of the ordinary meaning of the words, much in the style of WTO interpretative

analysis. It found that the requirement of Art. 16.2.1(a) requires that a party ‘not fail to effectively

46 1bid. p. 2.

47 E.g., Lamy et al. (2021).

48 In the Matter of Guatemala — Issues Relating to the Obligations Under Article 16.2.1(a) of the CAFTA-DR, Final
Report of the Panel (June 14, 2017), para 2.

13



enforce its labor laws’,* ‘imposes an obligation to compel compliance with labor laws ... in a manner

that is sufficiently certain to achieve compliance that it may reasonably be expected that employers
will generally comply with those laws, and employers may reasonably expect that other employers
will comply with them as well’*%, and refers to a ‘repeated behavior which displays sufficient similarity’
or ‘prolonged behavior in which there is sufficient consistency’. >* The key discussion on the
interpretation of the term ‘in a manner affecting trade’, did cause the panel to refer to WTO case law,
distinguishing it for the purposes of interpreting the CAFTA-DR text.>? The panel then interpreted the
‘in a manner affecting trade’ text to mean if ‘it confers some competitive advantage on an employer
or employers engaged in trade between the Parties’,>® though it also clarified that there was no intent
requirement in the provision. The panel found that there had been abuses of workers’ rights, but that
the US failed to demonstrate that these infractions had been carried out in a manner that affected
trade. This indicates some of the limitations of unilateral provisions. Interestingly, one of the panelists of
the Guatemala case later compared US/Canada trade agreements with EU trade agreements indicating
that ‘neither U.S. nor Canadian trade agreements pay attention to development agendas. If they did, one

would expect to find direct reference to them as in EU trade agreements.’>*>>

The latter of these cases is the EU-Korea case, decided by Dr. Jill Murray (Chairperson), Professor
Laurence Boisson de Chazournes and Professor Jaemin Lee, within the framework of the EU-Korea FTA
in January 2021.>® The dispute was initiated by the EU in relation to the Trade Union and Labor
Relations Adjustment Act and Art. 13.14.1 of the EU-Korea FTA. In its ruling of January 2021, the EU-
Korea panel held that though there was an ongoing obligation to make efforts to ratify certain ILO
Conventions there was no specific timeframe imposed to ratify said conventions. The panel’s
interpretation in that case emphasized that ‘the incorporation of the ILO’s Declaration and rights

“clearly indicate[s] that any obligation arising from the first sentence has been defined by the Parties

49 |bid, para 121.

50 |bid, para 139.

51 bid, para 152.

52 |bid, paras 187-189.

53 |bid, para 190.

54 LeClercq (2022).

5> Republic of Korea: compliance with obligations under Chapter 13 of the EU—Korea Free Trade Agreement—
Request for the establishment of a Panel of Experts by the European Union (4 July 2019)
<https://trade.ec.europa.eu/doclib/docs/2019/july/tradoc 157992.pdf> (hereafter Republic of Korea:
compliance with obligations under Chapter 13 of the EU-Korea Free Trade Agreement). The relevant obligations
are contained in Free Trade Agreement Between the European Union and the Republic of Korea (signed 6
October 2010) art 13.4(3) (hereafter EU-Korea BIT).
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to the full extent of their internationally accepted meaning”.”>® The panel rejected the EU’s claims that
Korea had violated the FTA by failing in its treaty obligations to ‘make continued and sustained efforts
towards ratifying the fundamental ILO Conventions.”>” Nevertheless, it agreed with the EU that Korea
had not acted consistently with certain labor obligations under the agreement. More specifically, the
panel determined that several aspects of Korea’s domestic labor legislation were inconsistent with the
country’s commitments under the EU-Korea FTA to respecting, promoting, and realizing rights of
freedom of association. The panel found against Korea, calling for it to adjust its labor legislation and
practices and to continue swiftly the process of ratifying the four outstanding ILO conventions to be

in compliance with the agreement.>®

Arguably, this report is open to criticism. First, the panel’s interpretation of certain ILO rules differed
from the ILO’s own interpretation (the 1998 Declaration). Second, the panel seemingly appointed itself
as ‘ILO enforcer’ even vis-a-vis a country, Korea, that had not yet ratified, let alone implemented the
relevant ILO agreements. The panel’s interpretation was not limited to the Declaration, although the
EU did not make this point in its submissions. The report was drafted far more expansively, as if all ILO
Conventions must be implemented by Korea by virtue of its status as an ILO member. However, each
ILO Convention is a separate treaty that ILO members must sign and ratify separately before it can
become binding. Third, the panel’s understanding of the term ‘trade-related’ could be viewed as over-
expansive. The panel, in §§66 et seq., adopted a very broad interpretation of specific provisions of the EU-
Korea trade agreement, understanding these to require signatories to bolster their labor laws across
the board, that is, irrespective whether the raising of labor protection was trade-related or not. This
understanding is difficult to reconcile with the case law of the CJEU (Court of Justice of the European
Union) in very similar cases. For example, in its Opinion 2/15, regarding the interpretation of the trade
agreement signed between the EU and Singapore, >° the CJEU adopted a narrower understanding of the
same provision that had been embedded in the EU-Korea agreement, and held that:

‘164. It is true that the exclusive competence of the European Union referred to in Article 3(1)(e) TFEU
cannot be exercised in order to regulate the levels of social and environmental protection in the Parties’

respective territory. The adoption of such rules would fall within the division of competences between

56 LeClercq (2022).

57 EU-Korea trade agreement (2010), art. 13.4.3.

58 Report, Panel of Experts Proceeding Constituted under 13.15 of the EU-Korea Free Trade Agreement
(hereafter: EU-Korea Panel Report), adopted January 20, 2021 available at
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2238.

59 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62015CV0002%2801%29.
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the European Union and the Member States that is laid down, in particular, in Article 3(1)(d) and (2) and
Article 4(2)(b) and (e) TFEU. Article 3(1)(e) TFEU does not prevail over these other provisions of the FEU
Treaty, Article 207(6) TFEU indeed stating that ‘the exercise of the competences conferred ... in the field
of the common commercial policy shall not affect the delimitation of competences between the Union
and the Member States ...".

165. In the present instance, however, it is apparent from Article 13.1.4 of the envisaged agreement that
it is not the Parties’ intention ‘to harmonise the labour or environment standards of the Parties’ and
from Article 13.2.1 thereof that the Parties recognise their mutual right to establish their own levels of
environmental and social protection, and to adopt or modify accordingly their relevant laws and
policies, consistent with their international commitments in those fields.

166. It follows from all of those factors that the provisions of Chapter 13 of the envisaged
agreement are intended not to regulate the levels of social and environmental protection in the
Parties’ respective territory but to govern trade between the European Union and the Republic of
Singapore by making liberalisation of that trade subject to the condition that the Parties comply with
their international obligations concerning social protection of workers and environmental protection.

167. In the light of all the foregoing, Chapter 13 of the envisaged agreement falls, in accordance with
the criteria recalled in paragraph 36 of this opinion, within the common commercial policy and,
therefore, within the exclusive competence of the European Union referred to in Article 3(1)(e) TFEU.

(emphasis added)

The different approaches/arguments made by panels in Guatemala-US and EU-Korea illustrate the
need to go beyond the bilateral setting to reduce uncertainty for businesses and governments — if not
via plurilateral rulemaking then at least using a plurilateral platform to discuss/learn from
experience/problems coming from bilateral agreements. The apparent inconsistencies in these
decisions could be indicative of the need for a potential plurilateral approach to reduce the scope of
conflicting case law at a bilateral level, an issue not solely related to these agreements. This might be
particularly beneficial where there is a call for a trade-based panel to resolve a conflict that is not
trade-based as it could draw guidance from a plurilateral institution to assist in the interpretation of

provisions in which the panel members are not, perhaps, as well-versed as in trade-related matters.

1.3 Unilateral labor/environmental production requirements on traded goods

The EU, as do other jurisdictions, applies labor and environmental standards to traded goods through
trade policy independent of trade agreements. In this section, we briefly discuss three examples to
illustrate what is already being done through unilateral trade action, as well as recent proposals that

have been made to expand the use of trade policy to pursue nontrade goals. In these examples, there
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is often dialogue and cooperation with affected trading partners, but the key dimension of interest to

this report is that the action is unilaterally (autonomously) undertaken by the EU.

Tropical timber, biodiversity and deforestation

The EU’s concerns with deforestation, for example, have led it to attempt to regulate the imports of
palm oil, and palm oil-based products.®® The Forest Law Enforcement Governance and Trade (FLEGT)
Action Plan is an example of an initiative of the EU that aims to reduce illegal logging by strengthening
sustainable timber through voluntary partnerships that are agreed with partner countries.?! In these
types of cases, satisfying production requirements is a condition for the products concerned to be
permitted to be placed on the EU market. Other advanced countries, including Australia and South
Korea, 62 have enacted outright prohibitions or legislation with deterrent effect on the import of illegally

harvested wood.

FLEGT creates preferential or expedited access to the EU market for developing countries that
cooperate with the EU in fostering sustainable forestry and deterring illegal logging.®® FLEGT, which
dates back to 2003, was reinforced by an EU Timber Regulation (EUTR) a decade later. The EUTR
creates incentives for compliance with the standards required by the EU by imposing potentially
substantial penalties on firms that introduce timber into the EU from non-cooperating exporters, or
that fail to exercise due diligence in ascertaining that the products they commercialize in fact meet
the agreed requirements. The EUTR encourages operators to rely on qualified, private legality
standard setters and verification organizations such as the FSC, while assigning continuing
responsibility for ascertaining the reliability of private system. Under FLEGT, timber exporting
countries are invited to enter bilateral Voluntary Partnership Agreements (VPAs) with the EU. These
are in fact binding agreements. A party to a VPA agrees to review and periodically revise its current

forestry law and administration with national stakeholders to achieve the aims of FLEGT and

80 European Parliament resolution of 4 April 2017 on palm oil and deforestation of rainforests (2016/2222(IN1));
European Parliament resolution of 6 September 2020 on the EU’s role in protecting and restoring the world’s
forests (2019/2156(IN1)). In particular, it has been argued that the Commission Delegated Regulation (EU)
2019/807 singles out oil palm crop-based biofuels as requiring certification as low indirect land use change risk
in order to be used for meeting the EU renewable energy targets and benefit from EU Member States’ support
schemes.

81 For more information about FLEGT visit http://euflegt.efi.int. %

What follows draws on Hoekman and Sabel (2019).

62 For Australian legislation, see: https://www.awe.gov.au/agriculture-land/forestry/policies/illegal-logging; for
South Korean legislation, see: https://www.s-ge.com/en/article/news/20193-c4-korea-mem-new-regulation-
timber-imports.
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international agreements to which it is a signatory; it must also establish a corresponding timber
legality assurance system —under the oversight of an independent auditor, but increasingly with civil
society participation—to ensure the revised legal requirements are respected from harvesting to
export. For its part the EU, to induce agreement to the terms of VPA, facilitates access for FLEGT
licensed timber to its market through capacity building of public and private actors needed for
compliance. A joint committee of representatives of the EU and the partner country monitor
implementation of the agreement. The joint nature of FLEGT governance and provision of technical
and adjustment assistance assuaged concerns about the WTO conformity of the VPAs.®3 As of March
2022, seven countries, Cameroon, the Central African Republic, Liberia, Guyana, Honduras, Indonesia

and Vietnam had agreed VPAs.52

Biofuels: palm oil

The 2009 EU Renewable Energy Directive (RED I) provided a policy framework to encourage greater
use of biofuels to reduce carbon emissions. In 2018, this directive was revised. RED Il reduces the
incentive for EU member states to use biofuels in the transport sector.®* A goal of RED Il is to phase
out the use of bio fuels that give rise to significant risk of indirect land-use change away from food
production that results in greater carbon emissions. The main crop considered to generate such risks

is palm oil, a product that is not produced in the EU.

The imposition of performance or sustainability standards in relation to the EU measures in relation
to palm oil and palm-oil based biofuels have been challenged in the WTO by Indonesia and Malaysia.
In these cases, the complainants held that these measures are inconsistent with the MFN and national
treatment articles of the GATT, as well as the TBT and Subsidies and Countervailing Measures
agreements.®® These procedures are currently pending. The EU is using trade measures to push its
agenda on environmental protection, i.e., it is regulating the use/import of palm oil(-based) products
because of the potential environmental externalities production may cause in the exporting countries.

An implication is that the EU does not consider that palm oil is ‘like’ other biofuels like rapeseed oil-

63 Recent initiatives under FLEGT include joint assessments of progress with the partner countries to establish
multi-year roadmaps for implementation and monitoring; creation of tools for early detection of problems; and,
in partnership with expert, outside organizations, programs to extract and make available for general use
practical lessons of experience under the VPAs in areas such as shipment testing and timber traceability.

62 See: https://www.euflegt.efi.int/vpa; For in-depth discussion of FLEGT see McDermott, et al. (2019); Myers et
al. (2020) and Woolfrey (2021).

64 Directive (EU) 2018/2001 on the promotion of the use of energy from renewable sources [2018] OJ L328/82.

65 EU and Certain Member States — Palm Oil, WT/DS600/1 (Malaysia); EU — Palm Oil, WT/DS593 (Indonesia). The

provisions invoked were Arts. I:1, 111:4, X:3(a), XI:1 of the GATT 1994, Arts. 2.1, 2.2,2.4,2.5,2.9,5.1.1,5.1.2,5.2,

5.6,5.8,12.1 and 12.3 of the TBT Agreement, Arts. 3 and 5 of the SCM Agreement.
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based biofuel and soya bean oil-based biofuel.®® In fact, the EU has specifically argued in the Malaysia
case that the EU Biofuels regime ‘is designed to contribute to achieving the climate change mitigation
objectives of the European Union in terms of the reduction of greenhouse gas emissions, whilst at the
same time contributing to wider environmental objectives, and in particular the prevention of
biodiversity loss.”®® The US third party submission in this case also appears to focus on the objective
of the measure ‘if the regulatory purpose invoked bears a rational relationship to the measure at issue’

or ‘if the measure is apt to advance the regulatory purpose identified by the regulating Member’.%”

Carbon Border Adjustment Mechanism

Most recently the EU has put forward novel proposals to incorporate environmental concerns in
traded goods. A prominent example is the suggestion to implement a CBAM as a ‘climate measure
that should prevent the risk of carbon leakage and support the EU’s increased ambition on climate
mitigation, while ensuring WTO compatibility’.6® The proposed mechanism is for EU importers to
purchase carbon certificates corresponding to the carbon price that would have been paid, had the
goods been produced under the EU’s carbon pricing rules, which are determined by the Emissions

Trading Scheme.

Multilateral Environmental Agreements

More generally, the Netherlands have proposed to introduce Multilateral Environmental Agreements
(MEA)-type of provisions in all new EU trade agreements. In its review of the EC’s 15-point action plan
on Trade and Sustainable Development, the Netherlands requested in the context of unilaterally
imposed environmentally motivated standards, that the Commission explore the value of ‘explicitly
committing to ratification and implementation of a list of MEAs.’ In particular, the Netherlands noted
that ‘[tlhe EU would thus send a strong political signal to its partners and civil societies by
demonstrating that it now wishes to negotiate trade agreements only with partners that are
wholeheartedly committed to combating climate change.’®® Evidently, insofar as third countries are
willing to accept such obligations, there is no problem, but the question is what should happen to the

FTA, should it not be possible to reach agreement on such provisions.

66 EU and Certain Member States — Palm Qil, WT/DS600/1 (Malaysia), First Submission by the EU (30 November
2021), para 630.

%6 |bid, para 4.

67 EU and Certain Member States — Palm Oil, WT/DS600/1 (Malaysia), Third Party Submission of the USA (14
December 2021), para 19.

58 For more details, see: https://ec.europa.eu/commission/presscorner/detail/en/ganda 21 3661.

89 p. 5, see https://www.rijksoverheid.nl/documenten/publicaties/2021/12/03/bijlage-1-netherlands-input-for-
the-review-of-the-15-point-action-plan-on-trade-and-sustainable-development
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The Generalized System of Preferences: labor and environmental requirements

The GSP is a mechanism through which importing states provide tariff preferences to developing
countries. The extent of such preferences is a matter for importing jurisdictions to determine
autonomously.”® The EU has put in place a so-called GSP+ arrangement under which GSP eligible
(developing) countries are granted better (more) preferences if they accept to ratify and implement
27 international conventions dealing with protection of human rights, labor standards and the
environment.”! In addition to the GSP+, the EU also grants import duty- and quota-free access to the
EU market for the UN-defined group of Least Developed Countries under the Everything But Arms
(EBA) initiative. Least developed countries are not required to adopt any of conventions that apply to
GSP+ countries, but trade preferences are conditional on the human rights situation prevailing in
beneficiary countries: preferences may be reduced or withheld if human and/or labor rights are
violated in a systematic fashion. 72 The EU may use trade sanctions (withdraw preferences) if beneficiaries
violate human rights, labor or environmental standards. To date tariff preferences havebeen (partially)
withdrawn by the EU in the cases of Myanmar (1997), Belarus (2007), Sri Lanka (2010), and Cambodia (in

2020) because of sustained violations of human/labor rights.”?

Mandatory due diligence on labor and environment in supply chains

Another form of unilateral policy measure that links trade to production standards is the draft EU
directive on corporate sustainable due diligence. This would apply to companies based in or doing
business in the EU whom will have to exercise due diligence of their suppliers and subcontractors, ‘to
identify and confirm the business practices’ to prevent ‘harm to human rights, the environment and
good governance.’”* This proposal was released in February 2022. It aims to foster sustainable and

responsible corporate behavior throughout global value chains.” If adopted, such a Directive would

70 Bartels (2007).

7t There is nothing wrong with GSP+ as long as it relies on “objective criteria”, a term that the Appellate Body
invented in its report on EC-Tariff Preferences (where a GSP+ scheme of the EU had been challenged), and did
not interpret any further. The most reasonable understanding of the term should be that, through similar
schemes, the identity of beneficiaries has not been prejudged ex ante.

72 The EU is of course not the only jurisdiction that conditions preferential access to its market satisfaction of
workers’ rights. The US, for example, has done so for decades, e.g., in the context of the Caribbean Basin
Initiative (Charnovitz 1986).

73 Borchert et al. (2021).

74See https://www.cbi.eu/news/european-due-diligence-act;
https://www.europarl.europa.eu/legislativetrain/theme-an-economy-that-works-for-people/file-corporate- due-
diligence.

7> https://ec.europa.eu/info/publications/proposal-directive-corporate-sustainable-due-diligence-and- annex_en
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open large companies to the risk of being challenged in court if they ‘fail to do enough to crack down
on human rights or environmental abuses in their supply chains’.”® It remains to be determined what
the required standard of due diligence will be, e.g., the extent to which it will incorporate the principles
developed in the OECD (2016) and that have become the basis of supply chain due diligence

monitoring and reporting by many large multinational enterprises.

1.4 Market-based tools: voluntary sustainability standards

The proposal for mandatory due diligence of the production processes that are employed in
international supply chains would be an important extension of trade-nontrade policy linkage. While
it would be a new dimension of trade policy for the EU, it builds on the approach taken to regulate
trade in timber (EUTR — see above) and mechanisms as part of private VSS systems. The latter center
on certification that production processes satisfy specific standards. The standards involved span a
variety of sustainability standards, including on the treatment of workers, labor standards and
environmental protection. VSS differs from trade-labor policy linkages and due diligence in that they
sometimes go beyond labor and environmental standards to target the prices of traded products,
seeking to increase the return to producers in poor countries. Examples include the Roundtable on
Sustainable Palm Qil, the Forest Stewardship Council and the International Social and Environmental
Accreditation and Labelling Alliance. VSS schemes related to working conditions and the protection of basic
human rights include the Ethical Trading Initiative Base Code, Social Accountability 8000 Standard,

and the Business Social Compliance Initiative Code of Conduct.

Ruben and Zuniga (2011) categorize VSS into two groups: fair trade VSS and corporate-backed VSS
systems. Fair trade standards tend to be rooted in NGO sponsorship, with the primary goal to increase
the income gains from trade for small producers in developing countries. Corporate VSS differ from
fair trade VSS by having strong corporate backing, although in practice some corporate VSS systems
with focus on sustainability may be based on or accept certification by NGOs. Fiorini et al. (2020) argue
these two types of VSS systematically differ in key provisions that affect market access — ranging from
price policy, through supply chain factors to investment and capacity-building support given to

producers — but that both include a focus on labor and the environment.

Most VSS systems are non-governmental and therefore fall in the category of private standards. They

may be led by industry, NGOs or involve a partnership between business and civil society. Although

76 Valentina Pop, ‘European companies could be sued for environmental, human rights violations in their supply
chain’ Financial Times (24 January 2022).
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private, as do the autonomous and reciprocal trade instruments discussed above, VSS frequently
reference international standards, e.g., the core ILO Conventions. VSS systems often include a focus
on the value chain and on supply chain management and monitoring. This is the case in particular for
specific production activities and products that are associated with high risk of environmental
degradation or exploitation of workers, including possible use of child labor. 77 In practice VSS certification
may be used as a complement or substitute for supply chain due diligence insofar as thelatter aim at
managing supply chain risks while sourcing of products that are certified by VSS schemescan be used

to guarantee that specific sustainability-related production requirements have been satisfied.”®

1.5 Evidence on trade conditionality and achievement of nontrade objectives

The forgoing examples of instruments that condition trade (market access) on commitments to
(enforcement of) production requirements that are linked to nontrade objectives (labor, environment)
make clear that this is a common feature of trade policies and supply chain governance systems. They
illustrate the prevalence of a complex landscape reflected in a range of alternative instruments that
link market access to production standards. In some cases, the links are solely market determined
(VSS), in others they are imposed by government, with standards compliance enforced either
unilaterally (GSP+) or through dispute settlement mechanisms that are associated with trade
agreements. In all cases, there is a need for monitoring and feedback channels to register and convey

information on instances when standards are not implemented.

An important issue from a policy perspective, one that arguably is salient to the subject matter of this
report is whether trade-nontrade linkage strategies work. This discussion has different dimensions.
For partner countries, there is a question whether preferential access to the market and/or
certification of compliance with standards is economically beneficial, or to put it more negatively,
whether the threat of market closure or withdrawal of trade preferences is sufficiently costly to induce
countries to improve performance on labor rights or environmental protection — i.e., whether trade
incentives can address (overcome) the political economy drivers that underlie non-enforcement of
labor or environmental regulation. From the perspective of the Netherlands (and the EU), it is
important to determine whether trade conditionality is an effective means to improve labor and

environment outcomes.

77 See e.g., Borsky and Leiter (2022) on the Kimberley Process Certification Scheme for rough diamonds.
78 van den Brink et al. (2019).
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The effects of linking trade (market access) to production requirements can be expected to be
heterogeneous, and this is indeed what emerges from the empirical research literature. Research in
this area finds that linking trade (market access) to production requirements is likely to be inefficient
— and possibly ineffective — in generating global public goods or projecting EU norms and values.”
Much of the literature is limited to the analysis of a single nontrade issue, with studies suggesting that
the strategy only works under certain conditions. Tariff preferences or market access may not be an
effective instrument to change behavior and improve outcomes if the EU market accounts for a
relatively small share of a nation’s exports, and, as is generally the case, MFN tariffs are low. Removal
of tariff preferences may not be very costly unless the EU is both a large export market for the country
concerned, and MFN tariffs are high. This will be very country- and product/sector dependent, e.g.,
more likely to apply for certain agricultural products. A general weakness of the literature is that
assessing the causal nature of the relationship between trade, trade-labor/environment linkages, and
labor/environment outcomes confronts serious difficulties as a result of weakness in available data
that and problems of endogeneity. Thus, early research by Hafner-Burton (2005) arguing that hard
human rights clauses in trade agreements lead to compliance has been questioned by Spilker and
Bohmelt (2013), who show that the positive effect decreases if account is taken of the selection

process of human rights clauses in trade agreements.

Research employing empirical methodologies that are designed to rigorously identify the direction of
causality generally find weak, inconsistent or no evidence that labor and environmental production
requirements — proxied by provisions in trade agreements — improves outcomes in these areas. Ferrari
et al. (2021) apply a synthetic control methodology on a large sample of EU trade partners and find no
evidence of a systematic positive impact of including nontrade issues in EU trade agreements on
partner countries performance on related nontrade outcome indicators. One reason for this may be
that agreements that have more NTPOs embodied in them are of recent vintage and it may be too

soon to pick up the effects of the subset of agreements that have more extensive coverage of NTPOs.

79 Research suggesting positive effects includes Brandi et al. (2020), who find that environment-related
provisions help to reduce dirty-exports from trade partners, conditional on the initial level of environmental
protection in the exporting country; Kis-Katos and Sparrow (2015) analyze the effects of the additional trade
generated by tariff preferences in Indonesia on child labor and poverty and conclude that sectors most impacted
by tariff cuts experience the largest improvements, partly mediated by improvements in labor standards; Abman,
Lundberg and Ruta (2021) find that inclusion of environmental provisions in trade agreements is effective in
mitigating deforestation, offsetting the rise in forest loss due to greater trade resulting from the agreements.
See also LSE (2022).
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For a trade-NTPO issue linkage strategy to be effective, the EU must be able to use trade sanctions as
a mechanism to enforce NTPOs. Whether sanctions generate incentives that are substantial enough
to induce partner countries to implement NTPO-related commitments is an important dimension of
any assessment of the effectiveness of the linkage strategy. Borchert et al. (2021) find that the
unilateral nature of GSP programs implies that the EU can use these more easily to enforce production
requirements than is the case for trade agreements. They also argue trade conditionality should be
administered in a more consistent and rules-based way, with beneficiary countries regularly
monitored and their trade preferences more systematically revoked or suspended in cases of
noncompliance. Gnutzmann and Gnutzmann-Mkrtchyan (2022) examine the effect of trade
preferences withdrawal in Belarus and find no decline in total exports to the EU. Although industries
benefiting from the program were affected, this seems to suggest that any political leverage deriving
from the EU GSP program cannot rely on aggregate economic effects. Limited tariff sectoral coverage
and low preference margins are the key obstacles. This leaves only sectoral impacts as an alternative
leverage channel — if politically connected industries stand to lose from GSP withdrawal, they may

lobby national governments to satisfy GSP requirements.

The relevance of empirical research of this type for policy is reduced by a lack of attention (mostly
driven by data limitations) to whether production requirements (labor and environment standards)
are implemented. Legal scholars have stressed that many of the efforts to link trade to labor and
environment standards are imperfectly monitored and often cannot be enforced. Clearly the
effectiveness of linkage strategies will be influenced by the monitoring and enforcement systems that
apply — although we would again note that the magnitude of the trade carrot/preference withdrawal
threat depends on the margin of preference and the ease of redirecting exports to other markets.
Monitoring of compliance and enforcement is being given greater attention. In 2020, the EU created
a Single-Entry Point mechanism through which EU actors can file complaints that trade partners are
not complying with provisions in TSD chapters (in the case of countries that have signed trade
agreements) or GSP eligibility requirements. This complements the use of this mechanism as the
primary vehicle through with EU firms can complain about partner country policies that inhibit trade
(market access). The mechanism is only open to entities based in the EU and EU citizens, not to actors

based in EU trading partners.®°

80 Van der Loo (2022).
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2. Multilateral (WTO) disciplines on use of production requirements

The main source of multilateral constraint on the use of production requirements is the WTO
Agreement on Technical Barriers to Trade (TBT). To understand the legal disciplines that are created
by this agreement, we start with a short discussion on what the TBT Agreement aims to accomplish.

Why, in other words, was the TBT Agreement negotiated?

2.1 The rationale for the TBT Agreement

The TBT is not the first agreement under the aegis of the multilateral trading regime regulating product
and production standards. In fact, the first agreement of the sort was signed already in 1979, during
the Tokyo round. While its official name was ‘Technical Barriers to Trade’, it was widely known as the
‘Standards Code’. 3 Participation in the Standards Code was optional, and its raison d’étre was
encapsulated in various parts of the Preamble (which is of limited legal value, but which routinely

explains the rationale for signing an agreement):

Recognizing the important contribution that international standards and certification systems can
make in this regard by improving efficiency of production and facilitating the conduct of
international trade;

Desiring therefore to encourage the development of such international standards and
certification systems;

Desiring however to ensure that technical regulations and standards, including packaging,
marking and labelling requirements, and methods for certifying conformity with technical
regulations and standards do not create unnecessary obstacles to international trade; ...
Recognizing the contribution which international standardization can make to the transfer of

technology from developed to developing countries;

Recognizing that developing countries may encounter special difficulties in the formulation and
application of technical regulations and standards and methods for certifying conformity with
technical regulations and standards, and desiring to assist them in their endeavours in this regard;

(emphasis added)

Why did the framers of the Standards Code feel that a separate agreement was necessary?
Alternatively put, why did the GATT not suffice? In large part because the GATT contracting parties

involved wanted to underscore the legitimacy of international standards. The counterfactual (e.g., if

81 Winham (1986).
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no Standards Code had been enacted) would have been for a WTO member to introduce an
international standard as a behind-the-border measure. In case of a dispute, the measure
incorporating the international standard would not have benefitted say from a presumption of
necessity, that (national) measures conforming to international standards actually now do by virtue
of the TBT Agreement. Complainants would undeniably have found it easier to challenge similar
measures, which begs the question why standardize processes of production internationally in the

first place?

The Standards Code would do just that: it would provide national measures conforming to
international standards with a “thick” layer of legality, as we will see in what follows. Why was this
feature considered desirable? International standardization can not only reduce transaction costs, but also
act as mitigating factor fending off divergent domestic political economy influences.8? Standardsthus,

can facilitate trade, and the world trading community has always placed a value on this element.

The WTO TBT Agreement kept the same rationale as the original Standards Code. In fact, it reproduced
verbatim the passages from the Preamble of the Standards Code that we have already quoted above.
It further continued to (practically) shield off national measures conforming to international standards
from challenges to the effect that they are unnecessary.?* The one important feature that changed
dramatically through the passage from the Standards Code to the WTO TBT Agreement, was that,
contrary to the former (where participation was optional), the latter is a multilateral agreement that
all WTO members must observe, as a result of the agreement to subsume almost all Uruguay round

agreements under the heading ‘single undertaking’.?*

2.2 What is covered by TBT?

Of interest for this report is how environment- and labor standards are treated under the TBT. To
address this, we need to first delve into the coverage of the TBT Agreement and the legal disciplines
it establishes. Four types of policy instruments fall under the TBT: (i) international standards; (ii)

technical regulations; (iii) standards; and (iv) conformity assessment procedures. While what is

82 This is distinct from the argument of Biithe and Mattli (2011) that international standardization process can
fall prey to political economy concerns. The point is that the outcome is agreed by participants as opposed to
being defined unilaterally.

8 We say ‘practically’, since as we explain below, the TBT Agreement establishes a presumption only that
national measures conforming to international standards are necessary to achieve the stated objective. In
practice, nevertheless, there is not one single dispute where a complainant has managed to successfully rebut
this statutory presumption.

84 Wolfe (2009) provides a persuasive discussion of the origins of this concept.
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understood under the last three measures is clear, the TBT does not define what constitutes an
international standard. While an exhaustive definition is impossible (not least because new standards
continued to be adopted after the advent of the WTO Agreement), the TBT Agreement did not do
enough to provide a comprehensive definition of international standards. This omission is important
for the subject of this report since many environment standards and/or labor rights are agreed in
international frameworks and contexts. A problem with the TBT agreement is that we have neither a
definition of ‘international standard’ nor an exhaustive list of international Standard Development
Organizations (SDOs), the bodies that are deemed to develop and adopt international standards. And

yet the TBT Agreement links international standards to international SDOs.

The WTO panel on EC-Sardines, simply defined ‘international standards’ as ‘standards that are
developed by international bodies’.?> The Appellate Body did not dismiss this interpretation.®® The
panel in US — Tuna Il (Mexico) adopted the same approach: it confirmed that a standard qualifies as
‘international’ when it is ‘adopted by an international standardizing/standards organization; and [is]
made available to the public’.8” To reach this conclusion, it relied on the definition of ‘international
standard’ in the ISO/IEC (International Organization for Standardization, and International
Electrotechnical Commission, respectively ) Guide 2, since Annex 1 of the TBT Agreement states that
the terms used therein ‘shall [...] have the same meaning as given in the definitions in the said Guide’,
unless they are differently defined in Annex 1.8 According to the ISO/IEC Guide 2, an ‘international

standard’ is:

a standard that is adopted by an international standardizing/ standards organization and made

available to the public.®°

The Appellate Body confirmed that ‘it is primarily the characteristics of the entity approving a standard that
lends the standard its ‘international’ character’.®* It further noted that the TBT Agreement hints to the
institution issuing the standard. Despite being silent on the notion of ‘international standard’, Annex
184 to the TBT Agreement defines an ‘international body or system’ as a ‘Body or system whose

membership is open to the relevant bodies of at least all Members’. Consequently, all these reports

85 §7.63.

86 §§221 and 225.

87 §7.664.

88 §354. Annex 1 of the TBT Agreement refers to the 1991 version of the ISO/ IEC Guide 2. This document has
been updated in 1996 and in 2004, but only the definition of conformity assessment procedures has been
amended.

891S0/ IEC Guide 2, §3.2.1.1, p 10

84 §353.
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insisted on procedural aspects to define an ‘international standard’: as long as an international body
has prepared it, it international. But this begs the question what comprises an international body, to

which Annex 184 does not respond in satisfactory manner.

In Australia-Tobacco Plain Packaging, the panel followed a different approach. In fact, it added a bit of
information by holding that, for a measure to be considered an ‘international standard’, it must

cumulatively satisfy two conditions:*°

(a) It must be a (domestic) ‘standard’ as per the definition embedded in Annex 1§2 of the TBT

Agreement (which we reproduce verbatim, shortly); and

(b) It must be international, that is it must have been adopted by an international

standardizing body.

Point (b) above takes us right back to the question: how, in light of the absence of statutory definition,
to understand what constitutes an international standardizing body, an SDO? The definition from
Annex 184 is not self-interpreting. In principle, it is left to panels to decide what an international
standard is. Panels had very limited guidance to this effect. In various parts in Annex 1 and Annex 3,
the TBT Agreement mentions two SDOs, the ISO and the IEC. This provides panels with useful
information so that any time they confront a standard developed by the ISO/IEC, they know that they
are dealing with an international standard. Furthermore, any time panels are facing a standard
developed by an SDO with characteristics comparable to the ISO/IEC, they can confidently assert that

they are dealing with an international standard in the sense of the TBT Agreement.

In 2000, the TBT Committee adopted a decision®! that establishes a threshold condition, which must
be observed, otherwise the entity issuing a document would not be considered an SDO that issues an
international standard’ as per the TBT Agreement. For a document to be considered an international
standard, the relevant SDO must observe six principles embedded in this decision. Furthermore, the
opening sentence of this decision, leaves no doubt that the six principles must be observed

cumulatively. Specifically, §1 of the TBT Committee Decision enumerates the six principles:

The following principles and procedures should be observed, when international standards, guides

and recommendations (as mentioned under Articles 2, 5 and Annex 3 of the TBT Agreement for

90 §7.286.

%1 Decision by the Committee on Principles for the Development of International Standards, Guides and
Recommendations in Relation to Articles 2, 5 and Annex 3 of the Agreement, featured in Annex 4 of WTO Doc.
G/TBT/9 of November 13, 2000.

28



the preparation of mandatory technical regulations, conformity assessment procedures and
voluntary standards) are elaborated, to ensure transparency, openness, impartiality and
consensus, effectiveness and relevance, coherence, and to address the concerns of developing

countries. (emphasis added)

This is considerable guidance, but of course, panels retain discretion to decide whether the principles
have been met. Here is an illustration. In US-Tuna Il (Mexico), the Appellate Body rejected the Mexican
contention that an AIDCP (Agreement on International Dolphin Conservation Program) standard was
an international standard, since AIDCP is a regional organization comprising states bordering on the

Pacific Ocean, with no universal participation.®?

A few paragraphs before, the Appellate Body had left no doubt as to the legal relevance of the 2000
Decision,?® when it held that it constituted ‘subsequent agreement’ as this term is used in Article 31
of the Vienna Convention on the Law of Treaties. The consequence of this statement is that, from that
moment onward, panels and the Appellate Body would have to ensure that an SDO meets the six
principles or criteria embedded in the decision, otherwise, they could not conclude that the document
before them was an international standard. Recourse to the elements included in Article 31 of Vienna
Convention is compulsory for panels. Article 3.2 of the Dispute Settlement Understanding leaves no

one in doubt in this respect.

As noted, international standards are of interest to this report as both environment- and/or labor
standards are often negotiated internationally. TSD provisions in trade agreements often reference
international standards. Protection of the environment is the international concern par excellent, as
very few environmental hazards are self-contained and do not exhibit trans-boundary effects. Labor
standards have become internationalized since 1919, when the ILO was founded under the aegis of
the League of Nations. Its mission is the promotion of labor standards worldwide. There is no doubt
that the ILO qualifies as an international SDO as it meets all of the six criteria enunciated in the 2000
Decision. When it comes to environment standards, panels will need to apply the six criteria on a case-

by-case basis.

92 §343 et seq. and 399.
93 §372.
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2.3 Technical regulations and product standards

International standards, when implemented by a WTO member, can take the form of a technical
regulation, or a standard. These two instruments have to observe the same discipline: they must be
necessary to achieve the stated objective and applied in nondiscriminatory manner. Since all TBT
measures are behind the border measures, nondiscrimination should be understood as covering both MFN

as well as national treatment (Article 2.1 of the TBT Agreement).

The difference between a technical regulation and standard is quite straightforward in law: conformity with
a technical regulation is threshold condition for accessing a market, whereas goods that do not
conform to a standard, can still be sold in that market without however, profiting from the market

recognition that a standard inherently carries. Annex 1 of the TBT Agreement, pertinently reads:

1. Technical regulation
Document which lays down product characteristics or their related processes and production

methods, including the applicable administrative provisions, with which compliance is mandatory.

2. Standard
Document approved by a recognized body, that provides, for common and repeated use, rules,
guidelines or characteristics for products or related processes and production methods, with which

compliance is not mandatory. (emphasis added)

With respect to both environment- as well as labor standards, it is left to the discretion of the
regulating state to decide which of the two instruments it will be using. The legal intensity will be
function of the importance of a particular social preference. Assuming for example, that observing an
environmental standard is an important social choice, a WTO member can enact a technical regulation (and
embed in it an international standard). If, conversely, observing a fair labor standard issued by the ILO
is desirable but nothing beyond that, the same WTO member can couch it in terms of a domestic

standard.

Technical regulations and standards can equally well take the form of a totally unilateral act. This can
be the case if no appropriate international standard exists, or, if no international standard exists at all. This
works as follows. When enacting a technical regulation, WTO members must first check whetheran

international standard exists. If yes, and assuming it can be appropriately used, WTO members
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must use it (Article 2.4 of TBT Agreement). If the technical regulation is in accordance with the

international standard, it will

be rebuttably presumed not to create an unnecessary obstacle to international trade. (Article 2.5

of TBT Agreement)

WTO members cannot benefit from this presumption if the international standard has been simply
the basis of the technical regulation. Since, as per the Appellate Body report on EC-Sardines, the
burden of production of proof rests always with the complainant even when the respondent has
deviated from an international standard, complainants will face a substantially higher burden to
demonstrate that a technical regulation is unnecessary, when the challenged instrument has been
adopted in accordance with the international standards. We will explain this point in more detail

below.

When enacting a standard, standardizing bodies must use international standards, as §F of the Code

of Good Practices mentions, if, of course, they are effective or appropriate:

F. Where international standards exist or their completion is imminent, the standardizing body
shall use them, or the relevant parts of them, as a basis for the standards it develops, except where
such international standards or relevant parts would be ineffective or inappropriate, for instance,
because of an insufficient level of protection or fundamental climatic or geographical factors or

fundamental technological problems.

Nevertheless, there is a difference between this provision, and Art. 2.4 of TBT Agreement, which we
have discussed above. Members incur an obligation similar to that embedded in Art. 2.4, only with
respect to central government (standardizing) bodies: central government bodies must use

international standards, if they are effective and/or appropriate for the intended use.

With respect to local government, and non-governmental standardizing bodies, WTO members do not
incur the same obligation. They must take reasonable, only, measures to ensure that these two types
of standardizing bodies use international standards, but are not obliged to ensure that this has been

the case. Art. 4.1 of the TBT Agreement reads:

Members shall ensure that their central government standardizing bodies accept and comply with
the Code of Good Practice for the Preparation, Adoption and Application of Standards in Annex 3
to this Agreement (referred to in this Agreement as the “Code of Good Practice”). They shall take
such reasonable measures as may be available to them to ensure that local government and

nongovernmental standardizing bodies within their territories, as well as regional standardizing
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bodies of which they or one or more bodies within their territories are members, accept and

comply with this Code of Good Practice.

The rationale for this dichotomy, has to do with the fact that some WTO members might not possess
the legal authority to compel a legally binding outcome with respect to non-central government

standardizing bodies.%

If there is no international standard addressing a specific regulatory concern, or if a WTO member
takes the view that the existing international standard is not appropriate (e.g., because it embeds a
very ‘low’ standard of environmental protection, or does not rise to the wished level of protection of
labor), it may enact its own technical regulation and/or standard.” If it does so, TBT requires that their
(unilateral) measures be necessary, and have been applied in a nondiscriminatory manner. We will

discuss these two obligations in more detail later in this report.

Conformity assessment procedures (Arts 5-10 of TBT Agreement) are the institutional vehicle to
guarantee that a given product meets the terms and qualifications of a technical regulation/standard
(irrespective whether it incorporates an international standard, or not). If there is international
standardization of (some) conformity assessment procedures, then, as discussed already, WTO
members must use them (just like any other international standard), if they think that it is appropriate

to use these procedures.

94 Article 14.4 of the TBT Agreement, an idiosyncratic provision reads: ‘The dispute settlement provisions set out
above can be invoked in cases where a Member considers that another Member has not achieved satisfactory
results under Articles 3, 4, 7, 8 and 9 and its trade interests are significantly affected. In this respect, such results
shall be equivalent to those as if the body in question were a Member’. There is no case law under this provision,
which, prima facie at least, looks like a non-violation complaint.

% In US — Tuna ll, Mexico argued that the US ‘tuna-safe’ label was not a standard but a technical regulation, even
though Mexican firms could still sell their non-conforming tuna as tuna in the US market. The panel (by majority)
had found in favor of Mexico. The Appellate Body confirmed. It held that any ‘producer, importer, exporter,
distributor or seller’ of tuna products must comply with the measure at issue to claim access to the ‘dolphin-
safe’ label (§196). It also held that, a single and legally mandated definition of a ‘dolphin-safe’ tuna product
disallows the use of other labels on tuna products that do not satisfy this definition (§199). This is an odd
interpretation. Allowing for sales of ‘dolphin-unsafe’ tuna is proof in and of itself that the ‘dolphin-safe’ label is
a standard. It would have been a technical regulation only if ‘dolphin-unsafe’ tuna could never access the US
market. It is one thing to request from the US to do conformity assessment to verify whether products
conforming to another standard still meet the US ‘dolphin-safe’ label. A complainant can legitimately request
this. It is a different thing to ask from the US to have an open standard, that anyone can access even with no
prior conformity assessment, as this undercuts the raison d’étre of standards. Why enact a standard if anyone
can profit from it even without meeting its prescriptions? Not to mention that open standards could be
challenged under many domestic laws for deceiving consumers.
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These procedures are particularly important for environment- and/or labor standards, as conformity
assessment (determination of equivalence) is a core feature of enforcement and the channel through
which allegations of discrimination or other violation of WTO disciplines may occur. To illustrate this
point, suppose Home, a WTO member, requests that all imports of cement must carry a label that
demonstrates that a fixed quantity of the produced good has not resulted in emissions higher than X
grammes of carbon dioxide (CO;). As there is scientific evidence that cement production is an
important contributor to the overall volume of emissions of C0O,,°® the measure can be justified as
based on scientific evidence (as it facilitates measurement). In this case, conformity assessment would
require that exports of cement to Home (just like all Home domestic production) are tested to verify
that this emission limit has not been exceeded. If recourse to the ISO standard for conformity
assessment has been made, then the conformity assessment procedure would include:

¢ Selection of data;

¢ Information for assessment;

e Sampling;

* Determination whether the product fulfills requirements through testing;

* Inspection;

* Review and attestation: attest that it conforms through a statement of conformity;

e Surveillance that the product continues to conform (when warranted).

The way these various dimensions are implemented can increase uncertainty regarding the export

transaction (Box 1).

Box 1. Conformity assessment-related uncertainty

Conformity assessment processes might require on-site visits and cooperation with the domestic
authorities. Suppose Foreign refuses on-site inspection, it risks being asked to prove that its cement
meets Home’s standard. Even though the allocation of the burden of proof under the TBT Agreement
has not been discussed in depth in WTO case law,? presumably Foreign will be asked to supply
information regarding the amount of emissions released in the atmosphere during production. Absent
cooperation, it will be impossible for Home to verify whether the label indicates correct information.
Panels can draw adverse inferences, if Foreign refuses to supply information and to allow on-site

% Marland et al. (1989) have estimated that 2.4% of all carbon dioxide emissions are due to cement production.
8 Horn and Mavroidis (2009) provide a survey of case law in this respect. We return to this issue below. *°
Evidence is relevant, if it makes the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence. Evidence is material if it relates to
one of the particular elements necessary for proving or disproving a case. WTO case law uses the term “prima
facie” evidence to signal that the complainant has adduced enough evidence to shift the proof to the other party.
We will return to this matter below.
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verifications. And of course, depending on the reliability (relevance, and materiality) of the
information submitted,®® the burden might shift to Home, in case it wants to rebut the information.

To facilitate this process and, in more general terms, to reduce uncertainty with respect to trade
transactions, WTO members can have recourse to recognition agreements, and sometimes mutual
recognition agreements (MRAs) regarding not only standards of production (substantive standards),
but also conformity assessment mechanisms (the procedural steps associated with certification). The
latter are often denoted as MRA+.°” Home and Foreign, for example, might agree ex ante that they
agree each other’s (divergent) environmental standards as equivalent to each other (MRA). They
may also agree that Foreign can export goods to Home, and vice-versa, if the conformity of exported
goods has been assessed under its own domestic procedures (MRA+).%8

Suppose now that Home requires that all footballs circulating in its market are produced by adults,
i.e., incorporates ILO Convention No. 138 on Minimum Age into a domestic technical regulation.
Again, cooperation with Foreign is necessary to ensure that footballs produced there, and exported
to Home, observe the ILO Convention, even though conformity assessment is substantially less
cumbersome (as no scientific measurement of emissions is required). To this effect, Home and
Foreign can sign an MRA+, whereby Foreign’s verification that footballs produced in its territory
meet the ILO Convention requirements, suffices for the product concerned to be exported to Home.

2.4 Scope and form of instruments covered

Recall the definition of “technical regulation” in Annex 1 §1 of the TBT Agreement:

Document which lays down product characteristics or their related processes and production

methods ... (emphasis added)
Recall also the definition of “standard” in Annex 1 §2 of the TBT Agreement:

Document approved by a recognized body, that provides, for common and repeated use, rules,
guidelines or characteristics for products or related processes and production methods ...

(emphasis added)

The terms emphasized and the disjunctive ‘or’ suggest that ‘characteristics’ on the one hand, and
‘production and processing methods’ (PPMs) on the other, refer to different features of traded goods.
Unfortunately, the negotiating history behind the two terms is not very clear on this point, and in any
case, arguments based exclusively on the negotiating record have consistently been downplayed in
WTO case law. Nevertheless, practice leaves no doubt that both incorporated (into the final, traded
good) as well as non-incorporated PPMs can lawfully take the form of a technical regulation and/or a

standard.

97 CETA for example includes MRA+ provisions, as did the draft of the TTIP (Trans-Atlantic Trade and Investment
Partnership).

% MRAs and MRA+ arrangements must conform to the MFN rule, i.e., be open (accessible) to any WTO member
desiring to participate on equal terms as incumbents. There is no case law where a WTO member has challenged
a refusal to conform with MFN obligations in the context of an MRA/MRA+.
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In US-Clove Cigarettes, the panel and the Appellate Body dealt with a US measure banning the sale of
clove cigarettes. Clove is included in the final good that is being traded (cigarettes). Neither the panel,
nor the Appellate Body saw anything wrong with this requirement per se. The US lost its argument on
different grounds. The first case of this type would have been EC-Asbestos. In this case, Canada was
challenging the consistency of a French measure, prohibiting the sale in France of asbestos-containing
bricks with the TBT Agreement. However, the panel decided to adjudicate the dispute under the GATT, and
even though the Appellate Body thought this was the wrong decision, it did not disturb the approach

chosen by the panel.®®

In both US-Clove Cigarettes, as well as in EC-Asbestos, the process of production (cloves; asbestos)
had been incorporated in the final product that was being traded. This was not the case in US-Shrimp.
In this case Mexico challenged the consistency of the ‘dolphin-safe’ label with the WTO rules. In this
case, the US conditioned access to the label upon satisfaction of a specific process for harvesting tuna:
fishermen should avoid accidentally taking the life of dolphins when harvesting tuna. The process of
production (harvesting) is a fishing method that is not incorporated in tuna, the good traded.
Eventually, the US prevailed. Consequently, the panel and the Appellate Body did not see anything
wrong with the US enacting a non-incorporated PPM in terms of consistency to the relevant rules of

the TBT Agreement.

We can thus conclude that, irrespective how the terms ‘characteristics’ on the one hand, and
‘processes and production methods’ on the other, are understood, both incorporated- as well as non-
incorporated production processes (have already) come under the aegis of the TBT Agreement. This
means that environmental measures, irrespective whether the environment-friendly component has
been incorporated or not in the traded good, can come under the TBT Agreement. In similar vein,
labor-related requirements, which of course are non-incorporated PPMs, can equally come under the

TBT Agreement.

Both the definition of ‘technical regulation’ as well as that of ‘standard’ include the same sentence,

namely:

It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling

requirements as they apply to a product, process or production method.

9 EC-Asbestos signals the last panel report that reviewed the consistency of a production process under the
GATT and not the TBT (2003).
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While TBT measures can take a different form (since the word ‘may’ ensures that what follows is an
indicative list), it is usually through labelling, packaging, and marking that TBT measures are
communicated to the wider public. The indicative list anyway ensures that a judge will not commit a
false negative when in presence of a measure regarding labelling, packaging, or marking, and will
subject it to scrutiny under the TBT Agreement. Furthermore, the list informs what else can come
under the TBT Agreement. It is requirements akin to labelling, marking and packaging that should alert
those entrusted with the enforcement of the TBT Agreement about the applicability of the agreement.
Technical regulations taking the form of labelling are of course the means to pursue an objective. The
question thus arises what kind of objectives can be legitimately pursued through the enactment of
measures coming under the aegis of the TBT Agreement? As far as the focus of this report is
concerned, the question can be further disaggregated: does the pursuance of environment- and/or
labor standards come under (one of) the objectives that are considered legitimate under the TBT

Agreement? Art. 2.2 of the TBT Agreement reads:

For this purpose, technical regulations shall not be more trade-restrictive than necessary to fulfil a
legitimate objective, taking account of the risks non-fulfilment would create. Such legitimate
objectives are, inter alia: national security requirements; the prevention of deceptive practices;
protection of human health or safety, animal or plant life or health, or the environment. In
assessing such risks, relevant elements of consideration are, inter alia: available scientific and

technical information, related processing technology or intended end-uses of products.

Whereas protection of environment is explicitly mentioned in the body of this provision, the
promotion of labor standards is not. It would be erroneous, however, to think that protection of
workers’ rights does not constitute a ‘legitimate objective’ in the sense that this term is used in the
TBT Agreement. One reason is that the list embedded in this provision is non-exhaustive. WTO case
law has recognized policy objectives that do not feature in the list of Art. 2.2 of TBT as being legitimate.
Examples include the fight against tobacco consumption (US — Clove Cigarettes; Australia — Plain
Packaging);° consumer information [US — Country of Origin Labeling (COOL); US—Tuna Il (Mexico)]*°* and,
of course, protection of dolphins (US — Tuna I1).1°2 Another reason is that some workers’ rights are
intimately linked to protection of human health and safety, which does feature in the list. More
importantly, the GATT/WTO is a predominantly negative integration contract. Apart from the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), WTO members are free

to decide whether to use the policy instruments that are covered by GATT/WTO agreements and free

100 Report of the Panel, US — Clove Cigarettes, §7.347; Report of the Panel, Australia — Plain Packaging, §7.251.
101 Report of the Panel, US — Tuna Il (Mexico), §7.437; Report of the Panel, US— COOL, §7.651.
102 Report of the Panel, US — Tuna Il (Mexico), §7.437.
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to determine the objective they wish to pursue. What the GATT/WTO agreements do, is to impose
constraints on the means they employ when doing so. Nothing stops a WTO member to protect labor
standards or the environment, as long as it complies with the obligations it has assumed by acceding
to the WTO. The case law regarding challenges to (national) legislation promoting labor standards has
invariably centered on complaints that the regulating state did not adhere to its obligation to avoid

discrimination (without questioning the right to protect or promote workers’ rights).1%3

2.5 TBT, SPS and the GATT

The GATT and the Agreements on TBT and Sanitary and Phytosanitary (SPS) measures overlap in the
subject matter covered but embody different legal disciplines. The main GATT obligation is
nondiscrimination (national treatment and MFN — Arts. | and Il GATT)). GATT Art. XX, the general
exceptions provision, with its analogues in the General Agreement on Trade in Services (GATS) and
the TRIPS Agreement, calls for nondiscrimination and necessity — a trade restrictive measure must be
necessary to attain the objective of the government. The TBT agreement adds consistency
requirements while the SPS agreement additionally requires interventions to be based on scientific
evidence. The legal relationship across the three agreements is a key issue for the purposes of this

report.

The TBT and SPS Agreements serve the same purpose as the national treatment and exceptions
provisions in the GATT (Arts IlI/XX), but are narrower in coverage.'®® This means there is an important
role for the GATT (Arts I, lll, XI, XX) to play in the context of environmental- and labor standards. The
scope of the GATT is much larger than that of the TBT (and SPS) Agreements, as it covers measures
that are unrelated to the process of production.’?> The definition of technical regulation and standard

appearing in Annex 1 of the TBT Agreement also defines its scope:

1. Technical regulation

Document which lays down product characteristics or their related processes and production
methods, including the applicable administrative provisions, with which compliance is mandatory.
It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling

requirements as they apply to a product, process or production method.

103 Howse (1999) provides a comprehensive account of cases relating to workers’ rights adjudicated in the first
five years of the operation of the WTO.

104 Were we to draw a Venn diagram, GATT and TBT would partially overlap. There is an aspect of TBT, a small
aspect that is, that is not covered by the GATT Article Ill, namely the legal significance of harmonization
(international standards).

105 Annex 1 of the TBT Agreement defines the coverage of the agreement.
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2. Standard

Document approved by a recognized body, that provides, for common and repeated use, rules,
guidelines or characteristics for products or related processes and production methods, with
which compliance is not mandatory. It may also include or deal exclusively with terminology,
symbols, packaging, marking or labelling requirements as they apply to a product, process or

production method. (emphasis added).

Labelling and/or packaging etc. are not essential features of a measure coming under the aegis of the
TBT Agreement. What matters is that a measure regulates the production process. TBT comes into
play when the conditions for offering goods for sale in a given market are predicated on their process
of production. If, for example, the EU imposes an environmental tax under the proposed CBAM on
imports because their process of production does not match the corresponding process that EU
production must comply with, then, in case of litigation, a WTO panel will resolve the matter by
applying the TBT provisions. But if the EU adopts a ‘mirror clause’, and refuses to trade with other
WTO members that have not enacted their own CBAM, then, in all likelihood, it is the GATT that

applies.

The scope of the SPS Agreement is quite clearly defined, comprising measures to protect animal or
plant life or human health from entry of pests and diseases (e.g., emerald ash borer, ash trees); other
damage from entry of pests (e.g., damage on agricultural land from use of genetically modified

organisms); human/animal life or health from additives and contaminants (e.g., risks to human health from

consumption of hormone-treated beef); and human life or health from diseases carried by

animals/plants (e.g., risks to human health from avian flu).

Some measures may be difficult to characterize as either TBT or GATT measures. Take for example the
recent US measure to ensure that goods made with forced labor in the Xinjiang Uyghur Autonomous
Region of the People's Republic of China do not enter the United States market. 1% Key to the legislation
is a ‘rebuttable presumption’ that assumes all goods from Xinjiang, where Beijing has established
detention camps for Uyghurs and other Muslim groups, are made with forced labor. It bars imports
unless it can be proven otherwise. Now this measure could be seen as an import restriction (GATT Art.
Xl1); it could be a ban on sales of goods made with forced labor (GATT Art. IlI/XX); or, it could be a TBT
measure, if US requests that similar goods carry a label indicating the PPM that was used. All this to
say that the actual formulation of the measure matters when it comes to classifying it under the

GATT or the TBT. This is not an inconsequential observation. As the legal

106 HR6256, 117th Congress 2021-2022.
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disciplines of GATT and of TBT are not identical, the proper classification of challenged measures

matters.

When scrutinizing the legitimacy of a measure, panels usually apply a high degree of deference,
continuing the practice under GATT Art. XX.197 Deference in this respect seems well embedded in WTO
jurisprudence. It is common practice also in other international courts, such as the European Court of
Human Rights. Its ‘margin of appreciation’ doctrine acknowledges that national legislators are ‘better
placed’ than international adjudicators to establish social preference in their jurisdiction.’®® A non-
intrusive standard of review emerges thus, under the circumstances, as the obvious choice for judges

asked to pronounce on the legitimacy of an objective pursued.

The relationship between the TBT and SPS agreements is addressed in Art. 1.5 of the TBT Agreement,

which reads:

The provisions of this Agreement do not apply to sanitary and phytosanitary measures as defined

in Annex A of the Agreement on the Application of Sanitary and Phytosanitary Measures.

Measures that qualify as SPS measures thus, will be subjected to scrutiny only under the SPS
Agreement. But what about the relationship between the GATT and the TBT? There is no statutory
provision discussing their relationship. This issue was resolved in case law. In EC-Asbestos, the
Appellate Body, reversing the panel in this respect, concluded that a measure that revealed the
characteristics of a technical regulation and thus, simultaneously fell under the TBT and the GATT,
should have been reviewed under the TBT Agreement, and not under the GATT as the panel had
originally done. 1% The subsequent panel report on EC=Sardines contains an even more explicit reflection

of this approach:

... The AB suggests that where two agreements apply simultaneously, a panel should normally
consider the more specific agreement before the more general agreement. Arguably, the TBT
Agreement deals “specifically, and in detail” with technical regulations. If the AB’s statement in
EC—Bananas lll is a guide, it suggests that if the EC Regulation is a technical regulation, then the

analysis under the TBT Agreement would precede any examination under GATT 1994110

107 Report of the Panel, US — COOL, §7.612; Report of the Panel, Colombia — Textiles, §7.338.

108 See Handyside v UK 1 EHRR 737 (1976), §48. The importance of this issue should not be underestimated, as
it practically gives WTO members a free hand as to the ends sought (but not as to the means). International
public law scholars are unanimous on this front. Compare, for example, Gerards (2011); Legg (2012); Letsas
(2006); and Shany (2005).

109 8§59 et seq., and especially §§80-81.

110 §7.15; AB stands for Appellate Body in all panel reports.
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On appeal, the Appellate Body did not reverse the order of analysis. Subsequent panel reports [US—
Tuna Il (Mexico); US—Clove Cigarettes] have followed this order of analysis, and it is now commonplace
that panels will start reviewing claims under the TBT Agreement. It is equally clear by now that this is
no longer an issue of mere order of analysis. Panels view the TBT Agreement as a one-stop shop.
Measures that are scrutinized under its purview will not be scrutinized under GATT as well. Thus, GATT Art.
XX cannot serve as exception to violations of the TBT Agreement. The preamble to the TBT Agreement

explicitly mentions all Art. XX grounds that could be relevant to it:

Recognizing that no country should be prevented from taking measures necessary to ensure the
quality of its exports, or for the protection of human, animal or plant life or health, of the
environment, or for the prevention of deceptive practices, at the levels it considers appropriate,
subject to the requirement that they are not applied in a manner which would constitute a means
of arbitrary or unjustifiable discrimination between countries where the same conditions prevail
or a disguised restriction on international trade, and are otherwise in accordance with the

provisions of this Agreement.

This explicit mention of items featured in GATT Art. XX, denotes that the framers of the TBT Agreement
had in mind a construction where no recourse to GATT Art. XX would be possible. Practice confirmed.
In US—COOL (country of origin labeling), the panel held that the interpretation of the ‘necessity-
requirement’ featured in Article 2.2 of TBT Agreement should be symmetric to the interpretation of
the same term under GATT Art. XX .11! In EC-Seal Products, the panel did not use GATT Art. XX as
justifying grounds to a violation of Art. 2.1 of TBT that it had already established anyway.''?> The
Appellate Body picked up from where the panel had left off. It did not explicitly state that GATT Art.
XX could not serve as an exception to violations of obligations assumed under the TBT Agreement. It
did everything but that, however, and its analysis should leave no doubt that in its view, GATT Art. XX

could not serve as an exception to obligations assumed under the TBT Agreement.'3

At stake was the interpretation of the term ‘likeness’ (GATT Arts | and Ill), and more precisely, the
question whether detrimental impact on imported like goods could be justified if it stemmed from

legitimate regulatory distinctions. The Appellate Body rejected arguments by the EU to this effect. It

111 §§7.667 et seq.

112 §§7.648 et seq.

113 The Appellate Body decision to uphold the Panel's finding that the EU Seal Regime was ‘necessary to protect
public morals’ within the meaning of GATT Art. XX(a) is of limited salience for production requirements.
Following EC-Asbestos, it is not possible to use Art. Ill (national treatment), which is the pathway to an Art. XX
defense when dealing with a process issue, whether embedded in the final product or not. In process-related
cases, as we have argued above, which will characterize both environmental and labor standards cases, the
provisions of the TBT agreement apply, not Art. XX.
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relied heavily on the fact that WTO members could invoke GATT Art. XX as a means to justify

violating their obligations assumed under GATT Arts | and Ill, whereas a similar possibility did not

exist for the violation of Art. 2.1 of TBT. In various paragraphs of its report,''* the Appellate Body

underscored this point.

In US—Clove Cigarettes, the panel came close to discussing this issue, but in the end, it did not have to

do so, since the US (the defendant) had invoked GATT Art. XX only as an exception to GATT Art. lll, not

as an exception to the TBT.!'> The Appellate Body, without deciding the issue head on, drew some

parallels between GATT Art. XX and the TBT Agreement, again suggesting that the former could not

serve as an exception to the latter:

A panel adjudicating a claim under Article 2.2 of the TBT Agreement must seek to ascertain to what
degree, or if at all, the challenged technical regulation, as written and applied, actually contributes
to the legitimate objective pursued by the Member. The degree of achievement of a particular
objective may be discerned from the design, structure, and operation of the technical regulation,
as well as from evidence relating to the application of the measure. As in other situations, such as,
for instance, when determining the contribution of a measure to the achievement of particular
objective in the context of Article XX of the GATT 1994, a panel must assess the contribution to the

legitimate objective actually achieved by the measure at issue.!®

In two previous paragraphs, the Appellate Body had alluded to the conclusion that GATT Art. XX could

not justify violations of the TBT Agreement:*'?

The balance set out in the preamble of the TBT Agreement between, on the one hand, the desire
to avoid creating unnecessary obstacles to international trade and, on the other hand, the
recognition of Members” right to regulate, is not, in principle, different from the balance set out
in the GATT 1994, where obligations such as national treatment in Article Ill are qualified by the

general exceptions provision of Article XX.

Finally, we observe that the TBT Agreement does not contain among its provisions a general
exceptions clause. This may be contrasted with the GATT 1994, which contains a general

exceptions clause in Article XX.

114 §§5.109, 5.110, 5.117, and 5.125.
115 8§8§7.305 et seq.

116 §317.
117 §§ 96

, 101.
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In a subsequent report (China—Rare Earths), the Appellate Body explicitly referred to these two
paragraphs to find in the most categorical manner that WTO members could not justify TBT violations

through GATT Art. XX:

For example, Article XX of the GATT 1994 has been found by the Appellate Body not to be available

to justify a breach of the Agreement on Technical Barriers to Trade (TBT Agreement).*®

With this finding, the issue was resolved.'?® Thus, extant case law implies that the consistency of
environment- and/or labor standards with the TBT Agreement will stand and fall by using only the

provisions of the TBT Agreement as legal benchmark.

2.6 The TBT legal discipline as understood in case law

In what follows, we elaborate and examine all issues that have arisen in case law under the TBT

Agreement of relevance to environment- and/or labor standards.

Conformity with an international standard

This point was discussed above, so here we provide further context. There are two distinct issues:

*  What constitutes consistency with an international standard?
¢  Who carries the associated burden of proof?

The leading case on the first question is India-Agricultural Products. This was a dispute under the SPS
Agreement, which nevertheless, emulates the TBT approach towards consistency with international
standards: it distinguishes between cases where national measures are based on international

standards, and cases where measures are in accordance with international standards.

The panel and Appellate Body report held that the latter term (e.g., in accordance with) should be
understood as if a national measure had practically copied the formulation embedded in the
international standard. If so, then the national measure at hand, will benefit from the presumption of
consistency with the necessity principle (that is, it will be considered the least restrictive option to
achieve the stated objective). Conversely, a measure that is based upon an international standard,
does not benefit from the same presumption. This might seem odd, and indeed it is. This issue has
been largely overlooked in the literature. As far as can be determined from the negotiating history of

the WTO TBT (the GATT era Tokyo Round Standards Code did not contain any presumption), there is

118 §5.56.
119 Of course, whether it will be sustained is somewhat moot given the AB is no longer operative. Presumably
this reasoning will be applied in cases involving MPIA signatories.
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no reason why Art. 2.5, second sentence, benefits only technical regulations, and why no similar
provision exists for conformity assessment procedures (under Art. 5 of TBT), or standards (under Art.

4, and Annex 3 of TBT).

In fact, not even all technical regulations can benefit from such a rebuttable presumption. This
‘privilege’, as the Appellate Body referred to it in its report on US-Tuna Il (Mexico),*?° is available only
to those technical regulations that have been prepared, adopted and applied by central government
bodies (see heading of Art. 2) and those technical regulations, the legitimate objective of which are
explicitly mentioned in Art. 2.2 (that is, national security requirements; the prevention of deceptive
practices; the protection of human health or safety, animal or plant life or health, or the

environment).2!

It remains unclear if local government as well as non-governmental technical regulations adopted
under Art. 3 TBT can benefit from this presumption which, as per statutory language, only concerns
technical regulations adopted by central governments. One could make the case that technical
regulations adopted by bodies enlisted in Art. 3, can still benefit from this presumption. Art. 3.1
expressly states which Art. 2 provisions are excluded from its coverage (Arts 2.9.2 and 2.10.1). It
follows that the rest of Art. 2 has been transposed mutatis mutandis into Art. 3 (the rebuttable
presumption under Art. 2.5, second sentence, included). Indeed, the panel on Australia-Plain
Packaging (not the Appellate Body, as this finding was not appealed) assessed in detail Art. 2.5, second
sentence, and even made a minor observation, leaving this issue open. We quote from footnote 465

to §7.38(a):

‘The second sentence of Article 2.5 does not therefore concern the other two types of TBT
measures: “standards” and “conformity assessment procedures”. We also note that the second
sentence of Article 2.5, on its face, only concerns technical regulations that, like the TPP measures,
have been prepared, adopted or applied by central government bodies. Technical regulation from
local or non-governmental bodies are disciplined in a separate provision, Article 3. The present
proceedings, we note, do not involve such types of measures. Therefore, we need not, and do not,
examine the question of whether Article 2.5 can be also invoked with respect technical regulations from

local or non-governmental bodies.’ (italics in the original)

120 §§ 379 and 390.

121 See the panel report on Australia-Plain Packaging, §7.272. Incidentally, it is odd that the 6" and 7t recitals of
the Preamble of the TBT Agreement, repeat all these objectives and then add one more objective, which is not
expressly mentioned in Art. 2.2, namely, ensuring quality exports.
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Finally, as also noted by the panel in its report on Australia-Plain Packaging, the scope of the
presumption under Art. 2.5, second sentence, is narrower when compared to its SPS counterparts
(Arts 2.4 and 3.2). The two SPS provisions presume compliance with the SPS and GATT in full, and not
only with the necessity-obligation (as Art. 2.5 of TBT does). This has been noted by the panel in its
report on Australia-Plain Packaging.'*> While the Appellate Body in its report on EC-Hormones held
that the presumptions under SPS is ‘rebuttable’,’?3 there is no statutory basis for that. Unlike Art. 2.5

of TBT, nowhere does the SPS Agreement use the term ‘rebuttable’.

One last observation regarding standards seems warranted. Art. 4.2 TBT states that:

Standardizing bodies that have accepted and are complying with the Code of Good Practice shall
be acknowledged by the Members as complying with the principles of this Agreement. (emphasis

added)

What do the terms ‘shall be acknowledged’ really mean, besides some best-endeavors obligation? And
which principles does this provision refer to? TBT does not contain a list of principles. As there is no
case law so far, we cannot exclude that in future practice, this provision could be used as platform to
pronounce in favor of domestic standards benefitting from the presumption embedded in Art. 2.5 of
TBT. But this remains to be seen. As for conformity assessment procedures, nothing equivalent to Art. 2.5,
second sentence, exists. With this in mind, we turn to the interpretation of the term ‘based upon’. Recall
technical regulations/standards/conformity assessment procedures can either be in accordance with or
based upon international standards. We will show in what now follows, that ‘based upon’ is quite a
high threshold. The Appellate Body, in its report on EC-Sardines, imposed limits on national discretion
in this respect when it held that the term ‘basis’ (featuring in Art. 2.4) entails that a technical regulation

should, at the very least, not contradict the relevant international standard.'?*

But this was not all. The Appellate Body further pointed out, that the phrase the ‘relevant parts’ of an
international standard (included in Art. 2.4) is not inconsequential. WTO members must base their
measures on all, and not only some of, the parts of an international standard that are relevant.'?> By
judging this way, the Appellate Body wanted to avoid that WTO members immunize their
interventions from eventual challenges, even when they have only selectively based their measures

on international standards. We quote §250 in its entirety, because of its importance:

122 footnote 961 to §7.275.
123 §170.
124 §248.
125 §250.
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In making this determination, we note at the outset that Article 2.4 of the TBT Agreement provides
that "Members shall use [relevant international standards], or the relevant parts of them, as a
basis for their technical regulations". In our view, the phrase " relevant parts of them" defines the
appropriate focus of an analysis to determine whether a relevant international standard has been
used "as a basis for" a technical regulation. In other words, the examination must be limited to
those parts of the relevant international standards that relate to the subject-matter of the
challenged prescriptions or requirements. In addition, the examination must be broad enough to
address all of those relevant parts; the regulating Member is not permitted to select only some of
the "relevant parts" of an international standard. If a "part" is "relevant”, then it must be one of

the elements which is "a basis for" the technical regulation.

It is therefore clear that even the lower standard (when measures are based on international
standards) is quite demanding. This also helps to understand better why the ‘in accordance’ standard
amounts to practically a verbatim reproduction of the international standard into the domestic
legislation.'?® Recall, when a measure is only based upon an international standard, it cannot benefit
from the presumption of compliance with the necessity-principle. All this is of immediate interest to

the question of the WTO-compatibility of environment- and/or labor production requirements.

The allocation of the burden of proof to show that a measure is based upon or is in accordance with
an international standard, is unclear in case law. The panel in its report on India-Agricultural Products
seems to have allocated most of the burden on India, whereas the Appellate Body made no
pronouncement on this effect. But India was the respondent, and, under standing case law, it should
have been the complainant tasked with making a prima facie case that the Indian measure was
inconsistent with the TBT Agreement. When it comes to allocating the burden of proof, there is clarity
in case law with respect to one element only: if a WTO member deviates from an international
standard and adopts a technical regulation the consistency of which with the TBT Agreement has been
challenged, it is still for the complainant to demonstrate that the international standard was
appropriate and effective to use in the specific circumstances. This might sound odd, and indeed it is

an odd allocation of the burden of proof. Here is how it happened.

126 |n Australia-Tobacco Plain Packaging, the panel reproduced the spirit of the passage above, holding that for a
measure to be “in accordance with” an international standard, a “closer” connection between the measure and
the international standard was required (§§7.273-7.275). This finding was not appealed.
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In EC-Sardines, Peru was challenging the consistency of an EU regulation which deviated from a Codex

Alimentarius standard, which states that:

¢ Sardina Pilchardus is a ‘sardine’, whereas Sardinops Sagax, is ‘X sardine’;
*  Pilchardus swims in the Atlantic, whereas Sagax in the Pacific;
e Both types could be marketed as ‘sardines’ in any given market, but Sagax (Peruvian) should

be marketed as Peruvian sardine (or by its type, e.g., Sagax)

The EU regulation allows only Pilchardus to be marketed as sardine. Peru complained that the EU had
deviated from the Codex standard (under which both types qualify as ‘sardines’), asking it to explain
why the standard was ineffective and/or inappropriate for it (the EU) to meet its regulatory objective
(consumer protection). The Appellate Body, reversing the panel in this respect, agreed that the EU
had deviated from an international standard, but still requested from Peru to demonstrate that the
international standard was indeed appropriate and/or effective for the EU to have reached its
objective.’?” The rationale for this finding, the Appellate Body held, was that there were enough
transparency obligations embedded in the TBT Agreement, sufficient for Peruvian exporters to

become well acquainted with the details and the workings of the challenged measure.

Irrespective of how well-founded this approach is, this is the state of play in terms of case law
evolution. What is the relevance of the discussion above to environment- and/or labor standards?
First, assuming an international environment and/or labor standard exists, Home must use it at the
very least as basis for its measures (assuming it finds it appropriate and/or effective). Recall from our

discussion above, that ‘basis’ is quite a high threshold.

Second, it is clear, for the reasons mentioned above, that Home will benefit from the presumption of
conformity with the necessity-principle, if its measure is in accordance with the relevant international
standard. Conversely, Home will not profit from the same presumption, if it has not used the
international standard as basis for its intervention. But, in light of the finding embedded in §250 of the
Appellate Body report on EC-Sardines, a WTO panel will not lightheartedly knock down a defense that
a national measure that used an international standard only as basis for the domestic measure

enacted, should still be considered necessary to achieve the stated objective.

127 §282.
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Third, if Home wishes to deviate from the international standard, it does not have to explain ex ante
its choice. But it must take implicitly the view, that the standard at hand is not adequate and/or
effective. Deviations usually occur when the regulating state is a developed country. This is so, because
international standards often are minimum standards, as far as developed countries are concerned,
for they represent a compromise between high- and low-level protection countries. In case of SPS
standards, by statutory fiat (Art. 3.3), deviations are permissible only when a higher standard of
protection is sought. This is not the case for TBT standards. In practice, one would expect more
deviations from labor- than from environment standards. Even though both ILO and ISO are open to
all countries, it is the ILO where we observe more active participation from the developing world. The
ISO incites participation by developing countries but is usually driven by leaders in a specific industry.
In case of deviation from an international standard, it is the complainant that will continue to assume
the burden of production of proof to show that the adopted measure is unnecessary and/or

discriminatory.

Incorporated vs. non-incorporated processes
As discussed above, both are covered. Production requirements can pertain to both incorporated- as
well as non-incorporated PPMs. This observation is important for both labor standards (which are

exclusively non-incorporated PPMs), as well as environment standards (which can be both).

Nondiscrimination

The legal discipline embedded in the TBT is two-fold: measures must be necessary and applied in
nondiscriminatory manner. In what follows, we will assume that the measure challenged is not a
measure taken in accordance with an international standard, as such measures are presumed

necessary.

Nondiscrimination is discussed in Art. 2.1 of TBT:

Members shall ensure that in respect of technical regulations, products imported from theterritory
of any Member shall be accorded treatment no less favourable than that accorded to likeproducts

of national origin and to like products originating in any other country.

128 Mavroidis (2019) advances the opposite view.
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A determination whether nondiscrimination applies therefore, rests on two legs: goods (imported,
domestic) must be ‘like’, and if so, imported goods must not be treated less favorably than domestic
‘like’ goods. Assuming that two goods are considered ‘like’, the importer must treat domestic and
foreign goods in nondiscriminatory manner (apply no less favorable treatment). The definition of ‘like’

goods is the key in understanding the obligation embedded in this provision.

In US — Tuna Il (Mexico), the most recent judicial pronouncement on this score, the Appellate Body
made it clear that it is consumers that will decide on likeness. It asked, consequently, whether US
consumers would treat dolphin-safe and dolphin-unsafe tuna as like products. What mattered thus,
was not ‘regulatory likeness’, e.g., does the US measure request from tuna harvested in US and/or in
Mexico (or anywhere else for that matter) to observe the same requirements in order to access the
‘dolphin-safe’ label? What mattered was whether US consumers perceived ‘dolphin-safe’ (as defined
in the US standard), and ‘dolphin-unsafe’ tuna to be like products.'?® It is not the US law that mattered,
in other words, but consumers’ preferences. In line with prior case law, the Appellate Body did not
base its opinion of consumers’ preferences on empirical evidence, e.g., a survey conducted to this
effect in the US market. This is the most untenable of all findings in this report (and, it bears repetition,
it is the last word on this score). We will come return to this issue later on, as it has important
ramifications for the subject of this report, namely the treatment of environment- and/or labor

standards under the TBT Agreement.

Returning to US-Tuna Il (Mexico), having responded affirmatively to the question whether dolphin-
safe and -unsafe tuna are like goods because consumers so think, the Appellate Body went on to ask
whether the regulatory distinction operated by the US afforded less favorable treatment to Mexican
tuna. To do that, it asked whether the (disparate) trade impact on Mexican producers was exclusively
due to the legitimate regulatory distinction operated in US law. It went ahead to find that this measure was
discriminatory because most Mexican vessels were fishing in the area with a high concentration of
dolphins and, hence, had to observe the (relatively speaking) more onerous reporting requirements. But
this was not the end of the story. For the Appellate Body, a measure producing detrimental effects would
still not be considered to accord less favorable treatment to imported goods, if the detrimental impact was

due exclusively to a legitimate regulatory distinction.3°

129 §§7.238, 7.266, 7.340, 7.360.
130 §297.
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The Appellate Body held that, unlike what is the case under GATT Art. 1ll.4, the policy rationale matters
when asking the question whether less favorable treatment had been afforded to imported (like)
goods. The term ‘less favorable treatment’ in the TBT-context thus, combines elements of both GATT
Art. lll (disparate trade effects), as well as GATT Art. XX (policy rationale offered as justification). This
is good news for WTO members adopting TBT measures, since they can rely on their policy rationale
to justify (disparate) trade effects that say the adoption of an environment- and/or labor standard

might cause.

The bad news comes next. In the same passage,’3! the Appellate Body held that treatment would not
be less favorable, if disparate effects are the effect of exclusively one cause: the policy rationale
offered. This is a very demanding standard. From an economic impact evaluation perspective,
elaborate econometrics are likely to be required to isolate the effects of the policy rationale, especially
since it is quite often the case in similar occurrences that there will be collinearity and multi-
collinearity (association between two explanatory variables). The allocation of the burden of proof will
be critical here, as, if assighed to complainant, it will face an almost impossible task. Normally, it should be
the complainant that should carry the burden of proof, but in practice WTO adjudicating bodies invite
submission of evidence by both complainant and respondent, and then weigh their relative persuasive
effect. In practice, in US-Tuna Il (Mexico), the Appellate Body concluded that the US measure was in
violation of the nondiscrimination requirement, without however, inviting elaborate(econometric)

evidence by the litigating parties.

When recourse is made to environment- and/or labor standards, what matters is the specifics of the
governmentally imposed standards that apply. Whether these conform to consumer preferences for
a given good is irrelevant. In any event, consumer preferences are heterogeneous. To the extent that
there are externalities (from physical to moral) stemming from private actions, governments might
find it appropriate to intervene and impose requirements on production (i.e., regulate via standards
setting) to assure socially desirable outcomes. Consumers may display revealed preferences that are
at variance with the policy preferences embodied in regulation for many reasons, including lack of

information, non-willingness to pay for goods that satisfy standards, and simple opportunism.

In the world of TBT, what matters is the applicable government regulation, not consumers’

preferences as reflected in market outcomes (purchases). The question is whether government

131 §§297 et seq.
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actions conform to the TBT legal disciplines. As stated at the outset of this section, these disciplines
are two-fold: measures must be necessary and be applied in a nondiscriminatory manner. Case law
has not considered there to be a sequence from necessity to nondiscrimination. It has understood
necessity and nondiscrimination as two distinct obligations, with no hierarchy in the order of analysis

between them.'3? This construction is in and of itself problematic.

Necessity

In practice, necessity is an issue only when a measure is not in accordance with an international
standard, otherwise the challenged measure is presumed necessary. The presumption is rebuttable,
but there is no case where the complainant managed to rebut such a presumption. Turning to other
cases, necessity is embedded in Art. 2.2 of TBT Agreement. Consistent case law has drawn parallels
between the understanding of this principle under the TBT Agreement, and under GATT Art. XX. This
would mean that, as originally established in US-Gambling, a measure is necessary if it is the
reasonably (and not absolutely) least restrictive option that a regulatory agency can apply to achieve

its legitimate objective. The allocation of the burden of proof goes as follows:

* Assume Home adopts an environment TBT, whereby all soft drinks sold in its territory must
indicate on a label that their packaging is recyclable material;

¢ Assume further that Foreign challenges the consistency of this measure with the TBT
Agreement, as it imposes a cost on its own producers that risks driving its exports outside

Home’s market;133
*  Foreign will have to show that Home’s measure is either discriminatory or unnecessary
o Assume Home applies the measure in nondiscriminatory manner;

o Inthis case, Foreign will have to show that the measure is unnecessary, otherwise its
complaint will fail;

* To show violation of the necessity-requirement, Foreign will have to point to an alternative

means (other than packaging in recyclable material) that would still allow Home to achieve its

objective (protection of environment), without imposing the same heavy burden on Foreign

(as made evident in a reduction in exports);

132 We have advanced the opposite view in Mavroidis (2019).

133 These are highly realistic assumptions. This is exactly what Mexico had argued in US-Tuna Il (Mexico), where
it provided statistical evidence to the effect that its sales of tuna in the US market had dwindled down to almost
no trade at all, following the adoption of the “dolphin-safe” legislation by the US.
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*  Foreign could, in theory, request from Home to subsidize producers of Foreign so that they
acquire recyclable material without adding to their production cost. Thus, trade would
continue in roughly the same volumes, and Home’s consumers could still profit from
competition between soft drinks originating in both Home and Foreign, since both would be

commercializing their goods in recyclable material;

¢ The burden would then shift to Home, which would have to show that this option was not a
reasonably available alternative. This is what has been termed ‘hardship test’, in the sense
that Home might find it too hard (onerous) to employ the suggested means, and might, for
this reason alone, abandon its objective altogether. Case law has suggested that this is an
unwanted outcome. WTO members should be allowed to pursue their objectives even if they
do not employ the absolutely least restrictive option, as long as they employ the reasonably
available to them least restrictive option:

o If Home does not persuade the WTO panel, then Foreign prevails;
o If on the other hand, Home manages to persuade the panel that subsidizing is not
reasonably available to it (in light of the opportunity cost of the budgetary outlays

involved), then Home prevails.

But even the reasonably available least restrictive option must observe the ‘exclusivity’-test: it must
be the sole explanatory variable for the trade damage involved. This is why, we re-iterate, the
allocation of burden of proof is crucial in this respect. Reasonable availability, we conclude, points to
endogenous factors, that is, features which are particular to the regulating state. What is reasonably

available to Home might not be to Foreign, and vice-versa.

2.7 Applying law and case law to environment- and labor production standards

The safest way to immunize interventions from possible legal challenges is to implement them in
accordance with international standards. There has been no case so far where a measure that was
based on international standards was found to be inconsistent with the TBT. Recall that the
presumption of consistency concerns only the necessity-requirement. Still, no measure that was either
based on or adopted in accordance with an international standard, has been found to be

discriminatory. Complainants have refrained from challenging such measures.

The situation is different when challenges focus on measures adopted either because the regulating
member deviated from an international standard, or because no international standard existed.

Complainants have challenged such measures repeatedly. It is difficult to decide what a TBT dispute

51



is, as various benchmarks seem, prima facie at least, appropriate to qualify a dispute as a ‘TBT dispute’.
Does it suffice that one claim (among many) has been raised that invokes inconsistency with a TBT
provision? Or, that the panel has entertained one claim to this effect? Or should it be that the relative
majority of claims invoked/entertained come under the aegis of the TBT Agreement?

Be that as it may, as of the time of writing, the WTO webpage classifies 57 disputes as TBT disputes.’3*
Out of the 57 disputes, only one focused on a claim regarding an international standard, the EC-
Sardines dispute (DS231).13> The remaining 23 disputes led to the issuance of a report but in none of
these cases was Art. 2.4 TBT an issue.’® |n the one case involving an international standard, the
complainant prevailed. Recall, however, that the EU had not based its measure on the Codex standard,
let alone adopting a measure in accordance with it. Although it thus is difficult to qualify what
constitutes a victory before a WTO panel, 37 WTO members that have adopted measures in

accordance with international standards, seem to have fared well in relevant WTO practice.

TBT concerns are in practice also discussed in the realm of STCs (Specific Trade Concerns) before the
TBT Committee. Nevertheless, while STCs certainly contribute to removing items from the docket, the
outcome there does not at all bind discretion by a panel.'38 Panels asked to pronounce on a TBT
dispute, do not even have to pay lip service to discussions before the TBT Committee. This is
appropriate as otherwise the result could easily be to inhibit discussion and deliberation in the

Committee.

What about the cases where unilateral measures have been adopted? While those deviating from
standards have often lost their argument before a WTO panel, it is not all doom and gloom for
unilateral measures. This is so, because, in our view, case law has committed in the realm of TBT, some
errors that are simply not sustainable in the medium run, when dispute adjudication in the WTO will
be revived. In what now follows, we go through these errors, which, when corrected, will make it

likelier for WTO members adopting unilateral TBT measures, to prevail in the realm of WTO litigation.

134 https://www.wto.org/english/tratop_e/dispu_e/dispu_agreements_index_e.htm

135 |n 33 disputes, no report has been issued at all (DS 3; 4; 5; 7; 12; 14; 20; 41; 61; 72; 77; 85; 100; 134; 137;
144; 151; 203; 210; 232; 233; 263; 279; 389; 446; 459; 463; 506; 525; 532; 593; 597; 600).

136 DS 2; 26; 48; 56; 135; 290; 291; 292; 293; 369; 381; 384; 386; 400; 401; 406; 434; 435; 441; 458; 467; 484;
499.

137 See the discussion on this score in Hoekman et al. (2009).

138 See Horn et al. (2013). Karttunen (2020) provides a comprehensive survey of the subject-matter of STCs.
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Areas where case law risks evolving in the absence of clarification by WTO members

We concentrate on the key issues, and by no means provide an exhaustive list in what follows. In short, the
problem with case law is that it transposed GATT case law into the realm of the TBT Agreement
without paying sufficient attention to the simple fact that if TBT and GATT were pursuing exactly the

same objective, there would have been no need to duplicate efforts.

GATT does not prejudge the content of regulation, TBT does (to some extent)

As stated above, the GATT does not prejudge at all the content of behind-the-border regulatory
interventions. It is negative integration par excellence: all WTO members must do when adopting a
measure under GATT Art. lll, is to ensure that it has been applied in nondiscriminatory manner. This is
simply not the case when it comes to measures coming under the TBT Agreement. While the decision
to enact (first step) or not a measure is sovereign (and in that, the TBT Agreement as well, is a negative-
integration contract), once the decision to enact a measure has been taken, national discretion is
automatically prejudged. WTO members must use an international standard, if appropriate and/or
effective. This second step could be described as some sort of conditional positive integration. WTO
members are not free anymore to adopt any measure they might wish to adopt. They must (at the
very least) contemplate whether existing international standards can do the job for them. They can
discard them only if the available international standards are inappropriate and/or ineffective (and of

course, their decision to do so, is justiciable, as we have seen in EC-Sardines).

International standards are deemed necessary to achieve their stated objective. Domestic measures
deviating from them could not be otherwise. The whole idea of the TBT Agreement was to strive for
necessary measures, and it is epitomized through the recognition of the pre-eminence of international
standards. It would have been odd, if WTO members could deviate from them, and enact instead
measures that impose a disproportionate restriction on trade. Thus, unlike the GATT, the nature of
every TBT measure is prejudged in the statute: all TBT measures must be necessary (and not simply
applied in nondiscriminatory manner, as under GATT Art. lll); international standards are presumed to
be necessary, whereas national measures must observe this principle, even if they do not enjoy this

presumption.

What is the consequence of this statement? What matters is not just the nondiscriminatory
application of any measure. What matters is only the nondiscriminatory application of necessary
measures. The threshold condition thus, is that measures adopted are necessary to achieve an

objective that governments have set. There are two consequences. First, the obvious point: the
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analysis of nondiscrimination follows that of necessity. Second, what matters are government
preferences as expressed in the challenged legislation. Consumer preferences (behavior) are not
relevant. As long as a WTO member has adopted a measure necessary to achieve its (legitimate)
objective, all it has to do is apply it to domestic and imported goods alike. If consumers were to become
the legal benchmark to evaluate a government regulation (as has been argued by in WTO case law), the
whole purpose of the TBT would be defeated, since governments would be allowed to deviate only if
consumers consented to that. The TBT Agreement acknowledges the right of governments to deviate
from consumers’ (i.e., market determined) preferences, as long as they haveadopted the (reasonably
available) least restrictive measures to this effect. Nondiscrimination thus, concerns merely the

application of similar measures.

While governments are free to regulate, they cannot behave in an arbitrary manner so as to frustrate
the outcome of trade negotiations. The TBT Agreement aims to strike a balance and separate two
equilibria: one where governments authentically pursue their objectives, and one where under the
guise of pursuing a legitimate objective, they regulate in a manner that is aimed to protect or support
a domestic constituency (i.e., discriminate). The instrument to distinguish wheat from chaff is

necessity cum nondiscriminatory application of (necessary) measures.

In this setting, it is the government definition of ‘likeness’ that matters. Likeness in the TBT world is
not market likeness. It is policy likeness. Going back to market-determined likeness of products is
tantamount to questioning the right of a WTO member to distinguish between an environment-
friendly and an environment-unfriendly good based on the externalities generated during production
and allow only the former to be commercialized in its market. Consumers might not be aware of the
environmental hazard associated with consuming the latter product, thereby imposing a social
externality whether they are aware of the consequences of their action or not. This is of course the
rationale for regulation in the first place: to address a market failure. There is an additional reason
why the argument advanced so far is sensible. For goods to enter a market, conformity assessment is
necessary. There is a binary possibility in the realm of technical regulations: either imports are
assessed as conforming to regulatory prescriptions and enter a market, or they do not, and stay out.
But it is not consumers’ perceptions that are decisive in the realm of conformity assessment. It is

conformity with regulatory prescriptions or preferences that matters.

Measures coming under the TBT Agreement often cut across various distinct product markets. The

marketplace test to decide on likeness of goods in the GATT is predicated on the existence of a
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precisely defined market, and is ill-suited to decide ‘likeness’ under the TBT. Think of requirement to
label the environmental footprint of all goods circulating in a WTO member — e.g., amount of CO;
emitted in production. Under the TBT the question then will not be whether, say, shoes and water
bottles are like. The question will be whether labelling of the environmental footprint is necessary to
achieve the regulatory objective sought. The same reasoning applies mutatis mutandis to stronger
forms of regulation of production processes — e.g., a requirement that foreign producers pay for CO;
emitted during production (or a broader set of greenhouse gasses) at the same rate as do domestic
producers, or mandatory due diligence requirements for production processes in supply chains.
Implementing these types of production requirements in a way that is consistent with the
nondiscrimination and necessity prescriptions will inevitably be more challenging than e.g., the
imposition of a labeling requirement, and be more likely to give rise to disputes. As we discuss in
Section 3 this is an important reason why governments should engage with trade partners in both the
design of the production requirements and their implementation, including associated conformity

assessment processes.

The TBT provides scope for necessary measures to be found discriminatory, in case imported goods
are conforming to the substantive requirements that the regulating state has enacted, but do not
profit from the same treatment as domestic products conforming to the same requirements. This is a
case where discrimination exists even though regulatory likeness has been established. We illustrate
using two examples. First, assume Home enacts I1ISO 14001:2015, an international standard that
includes requirements for the use an environmental management system. Since it is an ISO standard,
it is presumed necessary. Thus, the only remaining question, in case of challenge, would be whether
it has been applied in nondiscriminatory manner. All enterprises coming under the purview of this
standard will need to be certified following conformity assessment with this standard. Consumers
might not be in position to distinguish between say two pairs of shoes originating in two distinct
companies that will be called to implement this standard. But this is immaterial. What matters is
regulatory likeness. Have all companies (domestic, foreign) coming under its purview implemented
ISO 14001:20157 If yes, then Home has adhered to the nondiscrimination obligation even if consumers
think otherwise (in that, they do not distinguish between the two pairs of shoes in our example) or
the companies called to implement the ISO standard operate in sectors that consumers would never

regard as ‘like’.

Second, assume that Home wants to deviate from ILO Convention No. 138, which specifies the

minimum age for child labor, and establishes a minimum age of 17. It then requires that all goods
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circulating in its market include a label to the effect that they have not been produced by under-aged
workers. Assume further that the national measure reproduces all other elements of the ILO standard, and
that it thus meets the necessity test. The question will then be to what extent the measure is applied
in a nondiscriminatory manner. Were a panel to ask consumers whether two footballs (one produced
by laborers older than 17, and another by laborers younger than 17 years old) are like, theirresponse
will be in the affirmative in the absence of a label providing the requisite information. Moreover, even
with knowledge that one football was produced by under-aged workers, some consumers might still
preferto buyitifitis cheaper. Thisis precisely the socially undesirable behaviorthat the deviation from
the ILO standard aims to sanction. The Home government and some Home consumers have divergent
preferences, and it is the right of Home of course to regulate the behaviorof its citizenry (within

constitutional and international public law limits).

The examples illustrate that sequencing nondiscrimination to the necessity-analysis will bring the
understanding of the TBT Agreement closer to the original intent. It will also have a beneficial impact
on regulatory initiatives, removing the suspicion with which current WTO case law views initiatives

targeting production requirements like ‘dolphin-safe’ tuna.*?®

Less favorable treatment
The test for reviewing the consistency of a measure with the less favorable treatment requirement is
as follows:

¢ The challenged measure modifies the conditions of competition to the detriment of

imported goods; and

* The detrimental impact results
o exclusively from a legitimate regulatory distinction;
o inpartfrom a legitimate regulatory distinction.

Recall, that we have highlighted the uncertainty regarding the allocation of the burden of proof. Even
though on paper (following the landmark ruling in US-Wool Shirts and Blouses by the Appellate Body,
which has been quoted in each and every subsequent case dealing with burden of proof), it is for the
complainant to show that two goods (imported, domestic) are like, and that the former is treated less

favorably than the latter, in practice, panels invite submissions by both complainant and respondent

139 These were only partially addressed by the WTO adjudicators called to resolve the second US-Tuna dispute
brought by Mexico.
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as well, before deciding whether the complainant has made a prima facie case, that the respondent

has not managed to overturn (or vice-versa).14?

Under the circumstances, it is probably wise to re-think the wisdom of the current approach (where
treatment is not less favorable only if trade effects are caused exclusively because of adherence to the
stated policy objective), as this is an unworkable test by any reasonable benchmark. Indeed, it is
unclear what kind of econometrics can help isolate the impact of the policy rationale from any other
factor (monetary resources; elasticity of consumption; cultural/religious beliefs; market disruptions,
etc.) that might affect the market outcome. Two independent variables might as well, be impacting
one upon the other, and thus make the econometric analysis aiming to disentangle one variable from
all others before measuring its effect even more cumbersome. And what if, assuming similar elaborate
econometrics have been employed, the policy rationale is the overwhelmingly important causal factor,
whereas other factors are totally ancillary? Should we conclude based on evidence along these lines
that the government at hand was not genuinely pursuing the stated regulatory objective, and did not

employ the requisite necessary measures to this effect?

The requirement to attribute trade effects exclusively to the policy rationale was an unnecessary
exaggeration by the Appellate Body. It works of course, at the advantage of the regulator, if the burden
is allocated to the complainant. But this is not necessarily the case in practice. Indeed, citing prior case law,
the panel report on Turkey-Rice, which discussed the issue of the allocation of burden proof in some
detail and in hindsight with the benefit of various reports that had debated this point time andagain,
reached this conclusion. It paid particular attention to §154 of the Appellate Body report on Japan-

Apples, which reads:

.. hot imply that the complaining party is responsible for providing proof of all facts raised in
relation to the issue of determining whether a measure is consistent with a given provision of a
covered agreement. In other words, although the complaining party bears the burden of proving

its case, the responding party must prove the case it seeks to make in response.

Since respondents (regulators) might be also called to demonstrate whether the policy rationale is
exclusively responsible for the (adverse to the complainant) trade outcome, it is wiser to attempt to

undo this case law, which is not set in stone, and in practice could anyway prove to be a quixotic test.

140 prima facie is a technical term denoting the evidentiary standard needed for a panel to uphold a claim. In
practice, it comes very close to a preponderance of evidence.
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Private standards in the WTO

As noted in Section 1, numerous environmental- and (fair) labor standards have been developed and

141 raising the question whether these come under the disciplines of the

adopted by private entities,
TBT Agreement. This matter has not been the subject of WTO adjudication to date, so there is no case
law to draw on. What can be said is that the language of the TBT Agreement is wanting when it comes
to private standards. TBT does mention that non-government bodies could act as standards

development organizations, but whether this suffices to conclude that such standards are covered by

the TBT disciplines is open to question.

Mavroidis and Wolfe (2017) argue that, unless attributed to a government, private standards are not
a matter of concern for WTO disciplines because WTO law does not pertain to private behavior but to
state actions.'1® Attribution, as per the test developed in a pre-WTO GATT panel report (Japan-Trade
in Semiconductors), which has been consistently replicated in subsequent dispute settlement cases,
entails that a measure is considered governmental, even if implemented by a private agent, if the
latter would not have acted upon it but for the government’s intervention. This ‘but for’ test, the same
panel ruled, is satisfied, when the government has compelled behavior to this effect. There is no need
to compel behavior to this effect, e.g., by sanctioning cases of disobedience. Assuming this approach
is followed by panels in the realm of environment- and/or labor standards, then, depending on the
factual circumstances, some private environment- and/or labor standards might be considered
‘governmental’. The likelihood of such a finding rises if a private standard is referenced explicitly in
domestic regulation or legislation. As already noted, in the absence of relevant practice, it is wiser for

now to keep this analysis in mind, while awaiting the first litigation.

3. Production requirements in trade: good governance considerations

The basic takeaway from the forgoing legal analysis is that in principle unilateral imposition of
production requirements relating to labor standards (values) or environmental protection (the global
commons; climate change mitigation) to products entering the market, if necessary to achieve a
clearly defined regulatory objective and applied transparently on a nondiscriminatory basis (i.e.,
consistent with MFN and national treatment) is unlikely to be constrained by extant WTO disciplines.

These disciplines arguably are beneficial constraints from the perspective of good governance and

141 See for example, Marx and Wauters (2013) who provide an excellent account on sustainability standards.
116 Dumping is of course private behavior, but the Antidumping Agreement does not scrutinize dumping. It
scrutinizes the government response to it, namely the conditions for imposing antidumping duties.
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efficiency. They require clarity in the definition of the goal and the measures applied (transparency),
as the necessity of the measures can only be determined considering the objective motivating the
regulation. Nondiscrimination is unambiguously desirable. The goal of labor and environmental
production requirements should not be improving the terms of trade but the promotion of EU values

and/or protecting the global commons (combat climate change; protect biodiversity, etc.).

An implication is that applying production requirements to imports should be done through regular
trade policy mechanisms and not through instruments such as antidumping or countervailing duties.
These trade defense policies are premised on specific imported goods distorting competition on the
market. Regulating trade to ensure goods are produced using techniques and processes that satisfy
international agreed norms on environmental protection or human rights on the basis should not be
confounded with unfair trade. It is important not to conflate the competitive spillovers that may be
created by non-application of international standards or national production process requirements,
whether for labor or to protect the environment, with dumping or subsidization. The latter two
concepts are clearly defined in international trade law. Both are premised on specific actions as
opposed to the absence of action which lies at the heart of labor or environmental concerns. Dumping
is private practice in which a firm sells products abroad at prices that are less than those it changes at
home or, if it does not sell in its home market, at a price below the cost of production. There are many
good economic reasons why firms may engage in dumping which we will not go into here.*? In order
to use antidumping procedures against foreign products, it would be necessary to define costs of
production so as to include a per unit estimate of the cost that should have been incurred if the
country in which production occurred (as well as all locations from which inputs were sourced) if the
importing jurisdiction’s production requirements had been applied. This would be inherently arbitrary and
discretionary, and result in WTO disputes because the WTO Antidumping Agreement does not make
provision for such additional imputed costs to be included in investigations. Moreover, it would further
hollow out the original premise that dumping involves private behavior not government behavior —

or lack thereof.

Treating an absence of specific labor rights and standards in an exporting country (e.g., not having
ratified or implemented ILO Conventions) or weak regulation of greenhouse gas emissions as a de
facto subsidy and therefore countervailable is also problematical, both as a matter of law and
economics. The WTO Agreement on Subsidies and Countervailing Measures definition of a subsidy

does not consider nonregulation or ineffective regulation in a trading partner as a subsidy. From an

142 See e.g., Hoekman and Kostecki (2009).
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economic policy perspective, similar problems arise as with suggestions to use antidumping as a
remedy—the determination of the magnitude of the implied subsidy and its incidence on exports will
be difficult to determine objectively. The likelihood of violating nondiscrimination is very high, and
thus WTO disputes. Another consideration not to consider antidumping or countervailing duties as a
remedy is that the problem, a perceived lack of regulation in foreign jurisdictions, to a greater or lesser
degree will affect all exports originating in a given country of concern. This in turn implies taking into

account the actual production technologies used by sectors and firms within sectors.

3.1 Policy design considerations

The promotion of EU values or protecting the global commons can be sufficient cause for imposing
production requirements, but it must be recognized that in practice meeting the criteria imposed by
the WTO often will either be difficult politically or economically costly. Assume, for example, that the
Netherlands wants to make imports from foreign countries conditional on the country of origin of a
given product (or all) goods) have signed and ratified the core ILO Conventions. Given that the EU has
done so (e.g., it has signed and ratified the ILO Conventions), the national treatment rule is satisfied,
and assuming the EU applies this measure to all foreign countries equally, the MFN rule is met as well.
In this case, the EU could defend itself from challenge by invoking GATT Art. XX. The constraint on
implementing this policy is not legal but political: all EU members must be willing to accept the very
high cost of no longer importing from countries that have not signed and ratified the core ILO
Conventions (e.g., not only China, but also the United States). Whether agreement to this effect could be
obtained is unlikely. Cherry picking countries to apply the measure would violate the WTO
agreements (MFN). The ILO example is a relatively ‘easy’ one — in practice EU member state interests
and positions may not be aligned on the substance of a measure and seek — and obtain — exceptions
to the internal application of a measure. The EC-Seals case is illustrative in this regard: the measures
did not apply equally to all EU member states and foreign countries. Note that intent does not matter.
Measures may be argued, justifiably, as being necessary to achieve a global public good or a societal
moral concern but if they do not satisfy the nondiscrimination requirements it will be found to violate

the EU’s WTO commitments.143

While in principle the nondiscrimination and necessity conditions are not problematic from a

normative perspective, in practice designing and implementing mandatory production requirements

143 This was the case in EC-Seals. Conconi and Voon (2016) note that political economy factors resulted in the
applicable EU regulation exempting transit of seal products for re-exportation and processing from the import
ban reflecting the considerable economic interests within several EU member states in such activities.
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that satisfy these core WTO disciplines may be challenging. The devil is likely to be in the detail. For
example, the design of the proposed CBAM can easily give rise to disputes that the EU may lose if

144 and if the mechanism treats

exports from and imports into the EU are treated asymmetrically,
regulatory regimes in partner countries as not being equivalent in effect without determining whether this
is in fact the case. For example, a country may rely on regulatory measures and provide fiscal
incentives (tax subsidies; transfers) to firms in a sector to reduce emissions without explicitly pricing
or taxing carbon. Such differences in policy regimes — and in principle, actual emissions generated
during production — should be taken into account in the application of border measures. The carbon
price at a given point in time is endogenous to demand and supply factors in the EU due to the reliance
on a market mechanism to determine prices, whereas other countries may apply a carbon tax.
Whether these two measures are equivalent in effect will play a role if a dispute is brought to the
WTO. Procedural rules requiring an objective assessment of the magnitude of emissions and the
equivalence of regulatory regimes in incentivizing less carbon intensive techniques will be needed.
Disputes alleging violation of nondiscrimination can also arise if use is made of recognition
arrangements regarding production requirements implied by regulatory regimes in partner countries
that are not based on fully transparent processes that are equally accessible on the same terms to all
countries desiring to engage in recognition or regulatory equivalence arrangements. Recognition and
equivalence decisions are quite likely to be used for conformity assessment/certification and may also
be applied to the regulatory regime more broadly, although recognition is more likely to arise with
conformity assessment than with regulatory standards per se, especially if use is made of international

standards as opposed to national, idiosyncratic production requirements.

These challenges do not arise anywhere to the same extent when it comes to the use of production
requirements in reciprocal trade agreements, as a condition for granting tariff preferences to
developing countries under the GSP, or in the context of VSS systems and private standards (given
that these have yet to be challenged in the WTO). Most straightforward is to link production
requirements to tariff preferences, as has been done in the GSP+, which is likely to expand to
encompass additional international conventions after the latest review.!*> Free trade agreements
(‘reciprocal market access conditionality’) are unconstrained as all parties by construction agree to
whatever is negotiated. While this does not insulate signatories from WTO challenges, in that claims

of violation of the nondiscrimination rule can still be brought in principle — e.g., in the areas of

144 Martin (2022).
145 van der Loo (2022).
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conformity assessment or mutual recognition —, to date WTO members have refrained from doing so.

Presumably one reason for restraint has been that most countries are party to trade agreements.

Trade agreements, sectoral initiatives such as FLEGT, GSP and VSS systems are all useful instruments
to promote greater attention for improving labor and environmental outcomes associated with
economic production. They have different strengths and weaknesses which should be considered in
the design and use of autonomously applied production requirements. A strength of the GSP+ is that
there is a clear enforcement device — withdrawal of preferences. In the case of trade agreements this
instrument is not as readily available — the focus will instead be on bringing measures into compliance
if a dispute panel finds a provision has not been implemented. Many labor and environmental
provisions in EU trade agreements are not enforceable. Even if formally binding and subject to dispute
settlement provisions, in practice it may be more difficult to impose sanctions in the framework of a
trade agreement than in the context of non-reciprocal arrangements like the GSP+. A design
characteristic of the GSP+, FLEGT-type and VSS systems discussed in Section 1, is that there is generally
a focus on the use of international standards, cooperation, e.g., provision of technical assistance to
attain standards. That is, the emphasis is on improving non-economic outcomes in the partner country
as opposed to a narrow focus on implementing specific commitments with respect to labor or

environmental legislation or regulations.

As was noted in Section 2, from a WTO law perspective the need to demonstrate the necessity of
production requirements to attain a regulatory objective is paramount. This is made much easier if a
jurisdiction uses international standards. From a policy perspective, this raises several issues. Are
international standards available? If so, are they adequate/appropriate to achieve the regulatory goal? Will
they be effective? If standards do not exist or are likely to be ineffective/inappropriate, how might the
development of an international standard be supported? The WTO puts a premium on cooperation
between states to define standards. It also privileges cooperation between jurisdictions in conformity
assessment. An implication is that a state seeking to apply production requirements toimports (and
domestic production) is well advised to engage in dialogue and cooperate with trading partners to
agree on standards in a collaborative manner rather than define idiosyncratic requirements that are
implemented unilaterally. Aside from the associated presumption that the resulting standards will be
deemed necessary by WTO adjudicating bodies, cooperation in the designand application of standards
has equity (all have a say) and efficiency (more information and scrutiny;learning) benefits, increasing

the prospect of ‘ownership’ by all concerned of the use of production
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requirements. The same applies to MRAs and equivalence arrangements for conformity assessment

and certification systems.

3.2 Plurilateral cooperation

Pursuit of international cooperation that focuses specifically on production requirements aimed at
improving labor and environmental outcomes has an added potential advantage insofar as extant
international legal conventions may not be very effective in improving outcomes. For example, in the
case of labor rights, full compliance with all ILO core Conventions need not improve worker conditions.
Similarly, not signing all ILO Conventions need not be associated with worse labor outcomes. What
matters are outcomes, which will invariably reflect and be conditioned by country-specific
circumstances. Collaboration between governments, businesses and civil society groups that
complement ‘generic’ good practice standards with joint actions that address political economy

constraints that impede their application will often be needed to make a difference on the ground.

One mechanism that can be used to support the use of production process standards as a tool to
nontrade objectives are open plurilateral agreements. There are two flavors/options in this regard: (i)
initiatives under the umbrella of the WTO — along the lines of the structured discussions that are
currently being pursued by groups of WTO members; and (ii) cooperation outside the WTO. The
former include the joint statement initiatives on services domestic regulation (concluded at the end
of 2021), on E-commerce-related regulation, investment facilitation and measures to enhance the
ability of micro and small and medium enterprises to utilize the opportunities offered by the rules-
based trading system. More recently, three new Ministerial statements were issued by groups of WTO

members on Trade and Environmental Sustainability, *¢ Plastics Pollution and Environmentally

147 148

Sustainable Plastics Trade,*’ and Fossil Fuel Subsidies.
Plurilateral cooperation of regulatory policies and trade outside the WTO is most actively being
pursued in the Asia-Pacific region. Examples include the Digital Economy Partnership Agreement

between Chile, New Zealand and Singapore,’*® the Digital Economy Agreement between Australia and

146 WTO, WT/MIN(21)/6/Rev.2 (2021).

17 WTO, WT/MIN(21)/8/Rev.2 (2021).

148 WTO, WT/MIN(21)/9/Rev.1 (2021).

149 https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-concluded-but-not-
inhttps://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-concluded-but-not-in-
force/digital-economy-partnership-agreement/force/digital-economy-partnership-agreement/.
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Singapore,'®% the Japan-US Agreement on Digital Trade,*!

and negotiations between Singapore and
South Korea on a digital partnership agreement.'®? Particularly salient for the subject of this report is
the initiative the ongoing negotiations between several Asia-Pacific and EFTA countries (New Zealand,
Costa Rica, Fiji, Iceland, Norway, and Switzerland) on a plurilateral Agreement on Climate Change,
Trade and Sustainability. >3 The goal of participants in these negotiations is an open plurilateral agreement
that includes commitments on measures to reduce greenhouse gas emissions through specific policy

commitments, including trade and subsidy policies. Examples of possible areas for concerted action

include reductions in fossil fuel subsidies and the removal of import tariffs on environmental goods.

The EU has chosen not to participate in or launch such initiatives outside the WTO, instead limiting its
plurilateral engagement to the WTO joint statement initiatives and the recently launched structured
discussions on environment-related subjects. Using such vehicles to discuss and agree on specific
approaches to regulate production processes to reduce greenhouse gas emissions and to extend the
focus of such deliberation on potential agreements aimed to improve labor conditions — such as the
EC supply chain due diligence proposal mentioned previously — would seem both appropriate and
feasible. Experience with the Paris Agreement makes clear that common approaches reflected in
binding multilateral agreements are unlikely to be feasible given the difficulty of attaining consensus.
Conversely, a unilateral approach that relies on the EU’s purported regulatory market power — the
‘Brussels effect’ reflecting the size of the European market — neglects the complementarities and
positive spillovers from working with other countries, including developing nations, to set and
implement standards. Governments confront significant uncertainty how best to design production

requirements to attain underlying policy objectives. The EU is no exception.

150 https://www.dfat.gov.au/trade/services-and-digital-trade/Pages/australia-and-singapore-digital-
economyhttps://www.dfat.gov.au/trade/services-and-digital-trade/Pages/australia-and-singapore-digital-
economy-agreementagreement

151 https://ustr.gov/sites/default/files/files/agreements/japan/Agreement between the United States and J

apan_concerning Digital Trade.pdf

152 https://www.mti.gov.sg/-/media/MTI/Newsroom/Press-Releases/2020/06/22-Jun-2020-Singapore-
andhttps://www.mti.gov.sg/-/media/MTI/Newsroom/Press-Releases/2020/06/22-Jun-2020-Singapore-and-
the-Republic-of-Korea-launch-negotiations-on-Digital-Partnership-Agreement.pdfthe-Republic-of-Korea-
launch-negotiations-on-Digital-Partnership-Agreement.pdf.

153 https://www.mfat.govt.nz/en/trade/free-trade-agreements/trade-and-climate/agreement-on-
climatehttps://www.mfat.govt.nz/en/trade/free-trade-agreements/trade-and-climate/agreement-on-climate-
change-trade-and-sustainability-accts-negotiations/change-trade-and-sustainability-accts-negotiations/
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Engaging with trade partners in and outside the WTO on the design and operational implementation
of mechanisms such as carbon border adjustment and monitoring of activities in international supply
chains in ways that ensure nondiscrimination, reduce costs for firms and incentivize joint action by
state and non-state actors in foreign countries will increase the prospects for achieving underlying
policy objectives (improving labor rights, reducing carbon emissions). A first step in this direction
would be to discuss planned initiatives (such as the CBAM and supply chain due diligence) in WTO
fora, including the TBT Committee, and to signal interest in cooperation with like-minded WTO
members in these areas. Workable cooperative solutions are more likely to emerge through

encouragement of plurilateral initiatives (clubs).

The shift to clubs in and outside the WTO to define good regulatory practices is in part a reflection of
the difficulty of obtaining consensus but may also be more equitable and efficient. Contrary to
arguments that plurilateral initiatives are second best in a world where consensus is not obtainable,
open plurilateral agreements (OPAs) can be a first-best response. Cooperation aimed at identifying
good regulatory practice and processes to determine whether different regulatory regimes are
equivalent does not require all WTO members to participate. Problems involving regulatory design
and cooperation to respond to climate change or to strengthen oversight and control of supply chain
processes call for cooperation to identify what constitutes good practice and balancing the
achievement of noneconomic objectives against competitive spillovers. OPAs can help parties
understand and learn about the effectiveness of alternative policy options and their effects on trade,

and to identify approaches that are effective and efficient.

Plurilateral initiatives under the umbrella of the WTO have been contested by some WTO members,
notably India and South Africa.>* These countries argue that the WTO membership as a whole must
mandate the launch of any such efforts and that a focus on plurilateral cooperation ignores and
undermines the multilateral mandate for negotiations established in the 2001 Doha Development
Agenda and associated work programs. They also point out that the WTO does not make provision for
negotiation of agreements on regulatory matters among a subset of WTO members that bind only
signatories, even if associated benefits are extended equally to all WTO members, including those that
do not join them. While the purported arguments are cast as legal objections, these have been

rejected by expert practitioners, who point out that plurilateral initiatives have a long history in the

154 The Legal Status of “Joint Statement Initiatives” and Their Negotiated Outcomes, WT/GC/W/819, 19 Feb.
2021. At https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/GC/W819.pdf&Open=True
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GATT/WTO, have often been used in tariff negotiations, are explicitly foreseen in several areas,
especially the GATS, and are always subject to dispute settlement procedures if a WTO member

believes they violate WTO rules.'>

What matters for sustaining an open, rules-based multilateral trading system — a core external policy
objective of the European Union —is that efforts to mitigate climate change through trade policy and
to improve labor conditions and environmental degradation through supply chain due diligence
requirements do not become an additional source of trade tensions. On climate change, for example, the
Paris Agreement provides a basis for the formation of linked OPAs to support domain-specific
decarbonization regimes.’®® The Paris Agreement authorizes countries to set national decarbonization
targets and to form sector-specific ‘climate clubs’ for joint pursuit of national targets outside Paris and to
count progress achieved there towards their voluntary goals. An implication of the voluntary nature of
national commitments under Paris is that any penalty defaults defined by climate clubs involving trade
restrictions fall outside the Paris Agreement. Although countries can invoke the general exceptions
provision of the WTO to justify the use of trade measures as part of decarbonization initiatives, an
OPA can make explicit how trade sanctions will be applied among members of the OPAto attain
decarbonization targets that they have agreed to. Given that the EU — and any other WTO member —
can impose production requirements for imports as long as these also apply to domestic production
and satisfy the nondiscrimination rule, any trade sanctions agreed upon by club memberswould not
violate WTO agreements as long as all members satisfy national treatment and MFN obligations in the
application of the pertinent domestic regulations. Joint action by club members would entail
coordination costs but have the benefit of increasing the policy effect of border measures and reducing
circumvention effects, while the cooperative nature of the OPA would signal that the goal is not
protectionism but fighting climate change. Moreover, given that any such club must confront and
address regulatory heterogeneity across members, such as club would help identify effective
operational approaches to determining equivalence of regulatory regimes. Such approaches also entail
separating the objective of determining equivalence from efforts to raise the ambition of policy

intervention over time. Pursuit of plurilateral cooperation by the EU in this area would help to

155 See e.g., Hoekman and Mavroidis (2015; 2017), Mamdouh (2021), Biryukova (2021). Hoekman and Sabel
(20221) propose a set of governance principles that would apply to OPAs and address some of the legitimate
concerns that non-members have regarding the systemic implications of plurilateral initiatives.

156 Sabel and Victor (2022).
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legitimize the use of carbon border adjustments as proposed by the Union and provide a stronger

basis to address allegations that the EU is acting unilaterally and in a discriminatory manner.%?

4. Conclusion

41 Recap of main findings

There is robust evidence that trade is associated with higher levels of national income (economic
growth), but there is equally robust evidence that there may be losers and that the total gains
generally are distributed (very) asymmetrically with and across countries. What is relevant for the
subject of this report is that global trade can be associated with environmental degradation, forced
labor, child labor and social downgrading as well as economic upgrading, poverty reduction and

enhanced access to technologies that lower carbon emissions.

Environmental and labor provisions have been incorporated in recent trade agreements, either as
integral chapters (e.g. US-Colombia FTA), dedicated trade and sustainable development chapters (e.g. EU-
Korea FTA), or a side agreement (e.g. Canada-Honduras FTA). The EU has pushed for effective
implementation of environmental obligations in several of its trade agreements but has not engaged
in the practice of making ratification of an agreement conditional on the ratification of MEAs. EU
agreements generally include aspirational language on labor and other values, but this is often argued

by critics to be too vague and difficult if not impossible to enforce.

The EU increasingly applies labor and environmental standards to traded goods through trade policy
independent of trade agreements. Examples to illustrate what is already being done through unilateral
trade action, as well as recent EU proposals that have been made to expand the use of trade policy to
pursue non-trade goals, include tropical timber, biodiversity and deforestation, biofuels (palm oil), a
Carbon Border Adjustment Mechanism, labour and environmental requirements in the Generalized

System of Preferences and mandatory due diligence on labor and environment in supply chains.

The relevant international law that applies to these measures is the WTO TBT Agreement. This serves
the same purpose as the national treatment and general exceptions provisions of the GATT, but has a
narrower scope. In determining whether and to what extent international legal norms relating to
environmental protection, climate or labor rights are accepted as potentially justifying measures on

imports, based on the need to safeguard global public goods or otherwise, WTO law specifies that

157 See e.g., Hoekman and Sabel (2021), Sabel and Victor (2022), Bronckers and Gruni (2021).
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production requirements applied on imports are permitted if the measures comply with the criteria
specified in the relevant trade agreements. The WTO imposes two criteria for production
requirements to be justified: (i) they must be necessary, i.e., constitute the least trade restrictive
option to achieve the stated regulatory objective, and (ii) they must apply in a nondiscriminatory

manner.

While legislative activity has been mushrooming, adjudication of disputes concerning labor and/or
environmental clauses is scarce, especially on labor rights. There is a major difference between the
two policy areas: no labor rights-related dispute has ever been submitted to the WTO. The few labor
cases adjudicated so far have occurred through invocation of a bilateral trade agreement. Conversely,
several environmental disputes, some high profile, have been submitted for adjudication before the
WTO. The common denominator, the scarcity of observations notwithstanding, is that adjudicators
across different fora have simply failed to put together a rational test to decide whether a measure
satisfies the nondiscrimination requirement. The clarity of the legal norms laid out in WTO agreements has
been muddied by the extant case law, creating uncertainty regarding the tests that may be applied by
adjudicators to determine the consistency of a given production requirement with WTO provisions. Case
law has created uncertainty notably as regards whether a measure satisfies the core
nondiscrimination and necessity requirements. Such uncertainty also affects adjudication of labor
standards-related disputes under bilateral trade agreements. A consequence is to increase the
probability of regulatory measures that in principle are permitted under the WTO will be contested,
with an accompanying risk of adjudicators wrongly finding against measures that have been designed

to comply with WTO legal requirements.

WTO law is deficient in a several respects. It is unclear whether the output of local- and or non-
governmental bodies benefits from the presumption embedded in the TBT that this meets the
necessity-requirement. It is equally unclear whether standardizing bodies that comply with the Code
of Good Practice by that very fact also comply with the principles of the TBT Agreement. The
Agreement does not contain a consistency requirement, potentially impacting negatively on the

analysis of nondiscrimination by adjudicating bodies.

Using international standards provides a stronger legal basis for the use of production requirements
and reduces the risk of disputes, given the presumption in WTO case law that doing so has the benefit
of satisfying the necessity requirement (independent of other benefits of relying on international

standards, including legitimacy, that further attenuate the risk of conflict). The term ‘international
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standard’ is not defined in the TBT Agreement, and efforts to establish criteria in this regard did not
resolve the matter. The 2000 Commission adopted by the TBT Committee constituted some progress.
The six criteria that must be complied with for a measure to be considered an international standard,
especially the ‘openness’ criterion. This implies that for a standard to be ‘international’, all countries

should be able to participate in its elaboration.

Private standards are not covered by the TBT Agreement notwithstanding that this is a vehicle through
which much standards-setting activity occurs, including by consortia and NGOs. Although it is clear
that the WTO sanctions only acts by members, the TBT Agreement would benefit from a clarification
regarding the treatment of private standards, given that private acts can be attributed to a WTO

member, as per standard case law.

Case law has not managed to provide a coherent legal test by which to adjudicate disputes coming
under the aegis of the TBT Agreement. The nondiscrimination obligation has been the major casualty,
in two respects. First, Panels and the Appellate Body have insisted on understanding ‘like goods’ on
the basis of a ‘market test’, focusing on what consumers consider to be like products. For all practical
purposes this reverses the burden of proof, requiring WTO members, in case of a challenge, to justify
each and every intervention which is at odds with consumer preferences. This construction is highly
debatable when it comes to product standards. It is clearly inappropriate to assess production
requirements. Second, the ‘no less favorable treatment’ standard of nondiscrimination has been
understood in very restrictive manner. The allocation of burden of proof in case of deviation from
international standards is equally problematic, as it reduces their relevance. Finally, the distinction
between technical regulation and (domestic/municipal) standards is unclear, and thus another source

of legal uncertainty.

4.2 Recommendations
The report suggests several areas for action.

1. Launch a process to update and clarify the TBT Agreement, focusing on defining what constitutes
an international standard and clarifying the relationship between standardizing bodies, private

standards and the TBT Agreement. A TBT Agreement 2.0 should:

A. Include a definition of international standards. In this vein, the framers should identify the
SDOs that could be accepted as ‘international SDOs’ and the characteristics (criteria) of (for)

acknowledging their output as international standard.

69



B. Clarify whether local- and non-governmental bodies can benefit from the presumption
embedded in the TBT Agreement when adopting international standards.

C. Clarify the relationship between standardizing bodies and the principles of the TBT
Agreement.

D. Introduce a consistency-requirement similar to that already included in the SPS Agreement.

E. Clarify that private standards do not come under the aegis of the TBT Agreement.

F. Introduce three interpretative notes:

a. First, to explain that panels should first ask whether a challenged measure meets the
necessity-requirement, before asking whether it has been applied in
nondiscriminatory manner. Thus, the marketplace-test for likeness will be removed
from the legal analysis of claims under the TBT Agreement;

b. Second, to introduce a more informative definition of ‘technical regulations’ and
(domestic/municipal) ‘standards’ so as to ensure the concept that these instruments
could be identical content-wise, and differ only with respect to their legal intensity,
e.g., that goods not meeting a standard can still be legally commercialized in a given
market, whereas this can never be the case when a technical regulation has been
enacted;

c. Third, to explain that it is for the complainant to show that a measure does not meet
the criteria for an international standard, while in cases where an international
standard is not used, it is for the importing country to explain why the deviation was

justified.

2. When considering the imposition of labor and/or environmental production requirements on
imports, privilege obligations of procedural nature, which, by construction, as these are less open to
discretionary interpretation by adjudicators. Doing so has added benefits: procedural obligations
invite engagement by the trading partner and the actors that have a stake in improving performance
and outcomes on labor and environmental protection. Embedding procedural obligations that apply
to both the importing jurisdiction and the exporting countries that are asked to comply with
production requirements will ensure that there are mechanisms and levers for dialogue and
engagement to resolve problems and make progress in promoting the pursuance of environmental

and/or labor objectives.

3. Because the focus of WTO law is on (potential) effects on trade (least trade restrictiveness), not on
whether a legitimate measure serves to promote the realization of the underlying objective. The

effectiveness of a measure is a matter for the imposing jurisdiction. An implication for policy design is
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that measures should include monitoring and evaluation processes to learn if they have their intended
effect and inform deliberation on possible policy reform if they do not. One reason for this, is that it
would enhance the perceived legitimacy and credibility of the measures, signaling that there is a

serious concern to ensure that the measures are effective in achieving desired outcomes.

4. Support the pursuit by the EU of open, nondiscriminatory plurilateral issue-specific agreements on
the use of production requirements. These may be sectoral or horizontal in nature, for example,
bringing together countries that have included labor provisions in their trade agreements to exchange
experience, identify good practices and pursue joint action to attain shared policy objectives. The
different approaches and arguments of dispute settlement panels in Guatemala-US and EU-Korea
illustrate the need to go beyond the bilateral setting to reduce uncertainty for businesses and
governments — plurilateral initiatives to discuss and learn from experience can help to identify ways
to do so that are adopted by participating jurisdictions, increasing consistency of case law and reducing
uncertainty for companies — and governments. This might be particularly beneficial where there is a
call for a trade-based panel to resolve a conflict on a nontrade matter as it could draw guidance from
plurilateral agreements to assist in the interpretation of provisions in which the panel members are

not, perhaps, as well-versed as in trade-related matters.
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Annex 1. Examples of trade agreements with ‘nontrade’ provisions

Chile — Viet Nam FTA (2011)

“Aware that economic development, social development and environmental protection are
components of sustainable development and that free trade agreements can play an
important role in promoting sustainable development; “

India — Singapore CECA (2005)

“RECOGNISING that economic and trade liberalisation should allow for the optimal use of
natural resources in accordance with the objective of sustainable development, seeking both
to protect and preserve the environment; “

United States — Jordan FTA (2000)

“Desiring to promote higher labor standards by building on their respective international
commitments and strengthening their cooperation on labor matters;

Wishing to promote effective enforcement of their respective environmental and labor law; “

EFTA-Indonesia FTA

That agreement limits tariff preferences for Indonesian palm oil to those imports that comply
“laws, policies and practices aiming at protecting primary forests, peatlands, and related
ecosystems, halting deforestation, peat drainage and fire clearing in land preparation,
reducing air and water pollution, and respecting rights of local and indigenous communities
and workers.” (EFTA-Indonesia CEPA (2018), art. 8.10(2):a and 8.10(2):e)

Whether products comply with that standard is to be verified by the importing parties,
Switzerland, Iceland, Norway, and Liechtenstein. For its part, Switzerland has adopted
measures providing that products will meet the FTA’s requirements and benefit from
preferential treatment if the importers can prove the products have been certified under the
sustainability standard established by the Roundtable on Sustainable Palm Oil.

EU — Singapore FTA (2018)

Preamble

DETERMINED to strengthen their economic, trade, and investment relations in accordance
with the objective of sustainable development, in its economic, social and environmental
dimensions, and to promote trade and investment in a manner mindful of high levels of
environmental and labour protection and relevant internationally-recognised standards and
agreements to which they are party;

DESIRING to raise living standards, promote economic growth and stability, create new
employment opportunities and improve the general welfare and, to this end, reaffirming their
commitment to promoting trade and investment liberalisation;

REAFFIRMING each Party's right to adopt and enforce measures necessary to pursue
legitimate policy objectives such as social, environmental, security, public health and safety,
promotion and protection of cultural diversity;

REAFFIRMING their commitment to the Charter of the United Nations signed in San Francisco
on 26 June 1945 and having regard to the principles articulated in the Universal Declaration
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of Human Rights adopted by the General Assembly of the United Nations on 10 December
1948;

EU — China CAI (2020) [Agreement in principle, not signed]

Preamble

REAFFIRMING their commitment to the Charter of the United Nations, signed in San Francisco
on 26 June 1945, and having regard to the principles articulated in the Universal Declaration
of Human Rights, adopted by the General Assembly of the United Nations on 10 December
1948;

DETERMINED to strengthen their economic, trade and investment relations in accordance
with the objective of sustainable development, and to promote investment in a manner
supporting high levels of environmental and labour rights’ protection, including fighting
against climate change and forced labour, taking into account the relevant international
standards and agreements;

COMMITTED to encourage enterprises to respect corporate social responsibility or
responsible business conduct;

Section IV, Article 1

1. The Parties recall the relevant international documents with regard to sustainable
development in particular the Agenda 21 on Environment and Development of 1992, the
Johannesburg Plan of Implementation on Sustainable Development of 2002, the Ministerial
Declaration of the UN Economic and Social Council on Full Employment and Decent Work of
2006, the International Labour Organisation (ILO) Declaration on Social Justice for a Fair
Globalisation of 2008 and the Outcome Document of the UN Conference on Sustainable
Development of 2012 entitled "The Future We Want", the UN 2030 Agenda for Sustainable
Development and its Sustainable Development Goals, and the 2019 ILO Centenary Declaration for
the Future of Work and reaffirm their commitment to promote the development of
investment in such a way as to contribute to the objective of sustainable development, for
the welfare of present and future generations, and to ensure that this objective is integrated
and reflected in their investment relationship.

Section IV, Article 4: Multilateral environmental agreements

Each Party is committed to effectively implement the multilateral environmental agreements
to which it is a party. The Parties shall regularly exchange information on their respective
situation and developments as regards ratifications and implementation of Multilateral
Environmental Agreements or amendments to such agreements in a manner complementary
to the exchanges under the multilateral mechanisms.

Section IV, Article 6: Investment and Climate Change

Recognising the importance of pursuing the ultimate objective of the United Nations
Framework Convention on Climate Change (UNFCCC) and the purpose and goals of the Paris
Agreement adopted by the Conference of the Parties to the UNFCCC at its 21st session (the
Paris Agreement) in order to combat climate change and its impacts and committed to
enhance the contribution of investment to climate change mitigation and adaptation, each
Party shall:

a. effectively implement the UNFCCC and the Paris Agreement adopted thereunder,
including its commitments with regard to its Nationally Determined
Contributions;
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b. promote and facilitate investment of relevance for climate change mitigation and
adaptation; including investment concerning climate friendly goods and services, such
as renewable energy, low-carbon technologies and energy efficient products and
services, and by adopting policy frameworks conducive to deployment of
climatefriendly technologies;

c. cooperate with the other Party on investment-related aspects of climate change
policies and measures bilaterally and in international fora, as appropriate.

Indonesia-Republic of Korea CEPA (2020)

Art. 7.16: Environmental Matters

Each Party recognizes that it is inappropriate to encourage investments by investors by
relaxing its environmental measures. To this effect, each Party should not waive or otherwise
derogate from such environmental measures as an encouragement for establishment,
acquisition or expansion of investments in its territory.
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