UPDATE OF THE GUIDELINES FOR MULTINATIONAL ENTERPRISES

29 April 2011

TABLE OF CONTENTS
UPDATE OF THE GUIDELINES FOR MULTINATIONAL ENTERPRISES..........cccoooiiiierieeiee e 2
PrOPOSEA ACHION ...ttt ettt ettt e bt e et e e e et e e e sab e e e embe e e e ab e e e nnbeeenneeenneeas 3
PART |: OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES:. RECOMMENDATIONS
FOR RESPONSIBLE BUSINESS CONDUCT IN A GLOBAL CONTEXT ....cooiiieiieiieesiie e siee e 4
PREFBCE ...ttt p e neeneas 4
[, CoNCEPLS AN PrINCIPIES. ... ... e e e e e e e e e e e e e e e e e s sentabaeeeaaeeeeanes 6
[T, GENENAl POIICIES ...t sb e e b e e s b e e s 7
Commentary 0N GeNEral POLICIES. .........uuuiiiiiec i e e e e e e s anaeaes 8
D o[ B = R 12
ComMMENTAY ON DISCIOSUINE ......ceiiiiiiieieeeiieie e e ettt e e st e e e st e e e e e e e e sssteeaeessseeeeeansseeeeeanseeeeennseneeeans 13
TV HUMBN RIGNES. ...ttt et e st e e e be e e e be e e e nae e e ente e e enneeesnneas 14
Commentary 0N HUMEN RIGNES. ........uiiiiii et 15
V. Employment and Industrial REIGHONS ...........ooiiiiiiiiiiiie e 18
Commentary on Employment and Industrial REIGONS............cocoiiiiiieiiiiie e 19
VI = Y1 (00117 o TP PO PR UPPOPR 22
Commentary 0N the ENVIFONMIENL ..........eeiiieiiiiiiiiiie e e e e e e e s e e e e e e e e s s esanr e e e e e e e e s eennnrneeeeeas 23
VII. Combating Bribery, Bribe Solicitation and EXIOrtion ............ccccvveeeiie e 25
Commentary on Combating Bribery, Bribe Solicitation and EXtOrtion.............ccccceeviveeeeiiiveeeesiiieeenns 26
RV L OB 0T gl 1= - £ SRS 28
Commentary 0N CONSUMES INEEIESES. ......co.uviieeiiiiii et e e e s e e e e anre e e e asnnreeeeans 28
IX. Science and TECHNOIOGY ......cciveiiiiiie ittt ettt e e e e e sneeas 31
Commentary on Science and TEChNOIOGY .......ccoiuuiriiiieiieie ettt 31
DO O 1410 111 o TSP PPRUTRRTI 32
Commentary 0N COMPELITION. ........ccuuireeiiiiie e e e e e e s e e e e e e e st e e e e sbe e e e s aaseeeeeansreeeesansrneeeans 32
DT - 7 110 T OO TR PP PPPPPPRP PR 33
(00001001 01tz 4 Ve T IF= - 1 Lo o PR 33
PART II: IMPLEMENTATION PROCEDURES OF THE OECD GUIDELINES FOR
MULTINATIONAL ENTERPRISES.......cooiiiiiiiieie ettt st 36
Decision of the OECD Council on the OECD Guidelines for Multinational Enterprises..............cccc...... 36
ProCeAUIral GUITANCE. ... ..ccieiiee et e ettt e et e e e s e e e e st e e e esee e e e e ansseeeeeansaeeeeassneeeaannneeeeennnes 39
Commentaries on the Implementation Procedures of the OECD Guidelines for Multinational Enterprises43
I. Commentary on the Procedural GUIdanCe fOr NCPS...........ooiiiiiiiieiiiie e 43

I1. Commentary on the Procedural Guidance for the Investment Committee.............cccccveveeviiieeeccnnnee. 50



UPDATE OF THE GUIDELINESFOR MULTINATIONAL ENTERPRISES

On 4 May 2010, the forty-two adhering governments to the Declaration agreed on the terms of
reference for carrying out an update of the Guidelines [DAF/INV (2010)5/FINAL]. The agreed purpose of
the update was to ensure the continued role of the Guidelines as a leading international instrument for the
promotion of responsible business conduct.

At the 2010 Ministerial Council Meeting of 27-28 May 2010, Ministers welcomed the formal launch
of the update of the Guideines and noted the important role they play in contributing to responsible
business conduct and, thus, to broad societal support for open markets [C/MIN(2010)6/FINAL, paragraph
12.6].

The update of the Guidelines has enjoyed a high level of sustained involvement and support by many
parties. It has been given high priority over the last year by the Investment Committee, its Working Party
and seven other actively involved OECD bodies* A transparent, participatory and inclusive consultation
process was held throughout the update to solicit the inputs of the business community, labour
representatives, non-governmental organisations as well as of non-member governments and international
organisations. Representatives from non-adhering countries, China, India, Indonesia, the Russian
Federation, Saudi Arabiaand South Africa were invited to become full participants in the update process
[C(2010)150]. The United Nations Secretary- Genera’s Special Representative for Business and Human
Rights and the International Labour Organisation provided essential inputs to te development of the
revised text of the Guidelines.

The proposed amendments to the Guidelines were developed in the Working Party of the Investment
Committee (in which the non-Member adherents to the Declaration are full participants) and, on 28 April
2011, the Working Party of the Investment Committee concluded its work on the update of the Guidelines
for Multinational Enterprises.

The three lements of the proposed update involve amendments to:

1. The Guidelines for Multinational Enterprises, Annex | of the Declaration on Internationa
Investment and Multinational Enterprises

2. The Council Decision on the Guidelines for Multinational Enterprises

3. The Commentaries on the Guidelines for Multinational Enterprises and the Commentaries on the
Implementation Procedures of the OECD Guidelines for Multinational Enterprises.

! The Committee on Corporate Governance, the Employment and Social Affairs Committee, the Environment
Policy Committee, the Working Group on Bribery in International Business Transactions, the Consumer Policy
Committee, the Competition Committee and the Committee on Fiscal Affairs.



Proposed Action

Accordingly, the Investment Committee, meeting in enlarged session to include the non-Member
adherents to the Declaration, isinvited to agree on the following:

1. To approve the updated Guidelines for Multinational Enterprises and to transmit them for
adoption by al countries adhering to the Declaration on International Investment and
Multinational Enterprises and for information to the OECD Council ;

2. To approve the updated Council Decision on the Guidelines for Multinational Enterprises and to
transmit it to the OECD Council for adoption;

3. To adopt the updated Commentaries on the Guidelines for Multinational Enterprises and the
updated Commentaries on the Implementation Procedures of the OECD Guidelines for
Multinational Enterprises and to transmit them to the OECD Council for information.

The document transmitted to Council will include the three elements set out above as well as a cover
note by the Secretary General and the Report of the Chair of the Working Party of the Investment
Committee. It should be noted that the French version of the documents will be finalised in cooperation
with the French speaking delegations in due course taking into account comments from the French
speaking delegations.



PART I:
OECD GUIDELINESFORMULTINATIONAL ENTERPRISES:

RECOMMENDATIONS FOR RESPONSIBLE BUSINESSCONDUCT IN A GLOBAL CONTEXT

Preface

The OECD Guidelines for Multinational Enterprises (the Guidelines) are recommendations
addressed by governments to multinational enterprises. The Guidelines aim to ensure that the
operations of these enterprises are in harmony with government policies, to strengthen the basis
of mutual confidence between enterprises and the societies in which they operate, to help
improve the foreign investment climate and to enhance the contribution to sustainable
development made by multinational enterprises. The Guidelines are part of the OECD
Declaration on International Investment and Multinational Enterprises the other elements of
which relate to nationa treatment, conflicting requirements on enterprises, and internationa
investment incentives and disincentives. The Guidelines provide voluntary principles and
standards for responsible business conduct consistent with applicable laws and internationally
recognised standards. However, the countries adhering to the Guidelines make a binding
commitment to implement them in accordance with the Decision of the OECD Council on the
OECD Guiddinesfor Multinational Enterprises. Furthermore, matters covered by the Guidelines
may a so be the subject of national law and international commitments.

International business has experienced far-reaching structural change and the Guidelines
themselves have evolved to reflect these changes. With the rise of service and knowledge-
intensive industries and the expansion of the Internet economy, service and technology
enterprises are playing an increasingly important role in the international marketplace. Large
enterprises still account for a major share of international investment, and there is a trend toward
large-scale international mergers. At the same time, foreign investment by small- and medium-
szed enterprises has aso increased and these enterprises now play a significant role on the
international scene. Multinational enterprises, like their domestic counterparts, have evolved to
encompass a broader range of business arrangements and organisational forms. Strategic
alliances and closer relations with suppliers and contractors tend to blur the boundaries of the
enterprise.

The rapid evolution in the structure of multinational enterprises is aso reflected in their
operations in the developing world, where foreign direct investment has grown rapidly. In
developing countries, multinational enterprises have diversified beyond primary production and
extractive industries into manufacturing, assembly, domestic market development and services.
Another key development is the emergence of multinational enterprises based in developing
countries as magjor international investors.

The activities of multinational enterprises, through international trade and investment, have
strengthened and deepened the ties that join the countries and regions of the world. These
activities bring substantia benefits to home and host countries. These benefits accrue when
multinational enterprises supply the products and services that consumers want to buy at
competitive prices and when they provide fair returns to suppliers of capital. Their trade and



investment activities contribute to the efficient use of capital, technology and human and natural
resources. They facilitate the transfer of technology among the regions of the world and the
development of technologies that reflect local conditions. Through both formal training and on-
the-job learning enterprises aso promote the development of human capital and creating
employment opportunities in host countries.

The nature, scope and speed of economic changes have presented new strategic challenges for
enterprises and their stakeholders. Multinational enterprises have the opportunity to implement
best practice policies for sustainable development that seek to ensure coherence between
economic, environmental and social objectives. The ability of multinational enterprises to
promote sustainable development is greatly enhanced when trade and investment are conducted
in a context of open, competitive and appropriately regulated markets.

Many multinational enterprises have demonstrated that respect for high standards of business
conduct can enhance growth. Today’s competitive forces are intense and multinational
enterprises face a variety of legal, socia and regulatory settings. In this context, some enterprises
may be tempted to neglect appropriate principles and standards of conduct in an attempt to gain
undue competitive advantage. Such practices by the few may call into question the reputation of
the many and may give rise to public concerns.

Many enterprises have responded to these public concerns by developing internal programmes,
guidance and management systems that underpin their commitment to good corporate citizenship,
good practices and good business and employee conduct. Some of them have caled upon
consulting, auditing and certification services, contributing to the accumulation of expertise in
these areas. Enterprises have aso promoted social dialogue on what constitutes responsible
business conduct and have worked with stakeholders, including in the context of multi
stakeholder initiatives, to develop guidance for responsible business conduct. The Guidelines
clarify the shared expectations for business conduct of the governments adhering to them and
provide a point of reference for enterprises and for other stakeholders. Thus, the Guidelines both
complement and reinforce private efforts to define and implement responsible business conduct.

Governments are co-operating with each other and with other actors to strengthen the
international legal and policy framework in which business is conducted. The start of this process
can be dated to the work of the International Labour Organisation in the early twentieth century.
The adoption by the United Nations in 1948 of the Universa Declaration of Human Rights was
another landmark event. It was followed by the ongoing development of standards relevant for
many areas of responsible business conduct — a process that continues to this day. The OECD has
contributed in important ways to this process through the development of standards covering
such areas as the environment, the fight against corruption, consumer interests, corporate
governance and taxation.

The common aim of the governments adhering to the Guidelines is to encourage the positive
contributions that multinational enterprises can make to economic, environmental and socia
progress and to minimise the difficulties to which their various operations may give rise. In
working towards this goa, governments find themselves in partnership with the many businesses,
trade unions and other norrgovernmental organisations that are working in their own ways
toward the same end. Governments can help by providing effective domestic policy frameworks
that include stable macroeconomic policy, non-discriminatory treatment of enterprises,
appropriate regulation and prudentia supervision, an impartia system of courts and law
enforcement and efficient and honest public administration. Governments can also help by
maintaining and promoting appropriate standards and policies in support of sustainable



development and by engaging in ongoing reforms to ensure that public sector activity is efficient
and effective. Governments adhering to the Guidelines are committed to continuous improvement
of both domestic and internationa policies with a view to improving the welfare and living
standards of all people.

I. Conceptsand Principles

1

The Guidelines are recommendations jointly addressed by governments to multinationa
enterprises. They provide principles and standards of good practice consistent with applicable
laws and internationally recognised standards. Observance of the Guidedlines by enterprises is
voluntary and not legally enforceable. Nevertheless, some matters covered by the Guidelines may
also be regulated by national law or international commitments.

Obeying domestic laws is the first obligation of enterprises. The Guidelines are not a substitute
for nor should they be considered to override domestic law and regulation. While the Guidelines
extend beyond the law in many cases, they should not and are not intended to place an enterprise
in situations where it faces conflicting requirements. However, in countries where domestic laws
and regulations conflict with the principles and standards of the Guidelines, enterprises should

seek ways to honour such principles and standards to the fullest extent which does not place them

in violation of domestic law.

Since the operations of multinational enterprises extend throughout the world, internationa co-

operation in this field should extend to all countries. Governments adhering to the Guidelines
encourage the enterprises operating on their territories to observe the Guidelines wherever they

operate, while taking into account the particular circumstances of each host country.

A precise definition of multinational enterprises is not required for the purposes of the
Guidelines These enterprises operate in al sectors of the economy. They usually comprise
companies or other entities established in more than one country and so linked that they may co-
ordinate their operations in various ways. While one or more of these entities may be able to
exercise a significant influence over the activities of others, their degree of autonomy within the
enterprise may vary widely from one multinational enterprise to another. Ownership may be
private, State or mixed. The Guidelines are addressed to al the entities within the multinational
enterprise (parent companies and/or local entities). According to the actua distribution of
responsibilities among them, the different entities are expected to co-operate and to assist one
another to facilitate observance of the Guidelines.

The Guidelines are not aimed at introducing differences of treatment between multinational and
domestic enterprises; they reflect good practice for all. Accordingly, multinational and domestic
enterprises are subject to the same expectations in respect of their conduct wherever the
Guidelines are relevant to both.

Governments wish to encourage the widest possible observance of the Guidelines. While it is
acknowledged that small- and medium-sized enterprises may not have the same capacities as
larger enterprises, governments adhering to the Guidelines nevertheless encourage them to
observe the Guidelines' recommendations to the fullest extent possible.

Governments adhering to the Guidelines should not use them for protectionist purposes nor use
them in a way that calls into question the comparative advantage of any country where
multinational enterprises invest.



8. Governments have the right to prescribe the conditions under which multinational enterprises
operate within their jurisdictions, subject to international law. The entities of a multinational
enterprise located in various countries are subject to the laws applicable in these countries. When
multinational enterprises are subject to conflicting requirements by adhering countries or third
countries, the governments concerned are encouraged to co-operate in good faith with a view to
resolving problems that may arise.

9. Governments adhering to the Guidelines set them forth with the understanding that they will
fulfil their responsibilities to treat enterprises equitably and in accordance with internationa law
and with their contractual obligations.

10. The use of appropriate international dispute settlement mechanisms, including arbitration, is
encouraged as a means of facilitating the resolution of legal problems arising between enterprises
and host country governments.

11. Governments adhering to the Guidelineswill implement them and encourage their use. They will
establish National Contact Points that promote the Guidelines and act as a forum for discussion
of al matters relating to the Guidelines The adhering Governments will aso participate in
appropriate review and consultation procedures to address issues concerning interpretation of the
Guidelinesin a changing world.

Il1. General Policies

Enterprises should take fully into account established policies in the countries in which they operate,
and consider the views of other stakeholders. In this regard:

A. Enterprises should:

1 Contribute to economic, environmental and socia progress with a view to achieving sustainable
development.

2. Respect the internationally recognised human rights of those affected by their activities.

3. Encourage local capacity building through close co-operation with the local community,

including business interests, as well as developing the enterprise’s activities in domestic and
foreign markets, consistent with the need for sound commercial practice.

4. Encourage human capital formation, in particular by creating employment opportunities and
facilitating training opportunities for employees.

5. Refrain from seeking or accepting exemptions not contemplated in the statutory or regulatory
framework related to human rights, environmental, health, safety, labour, taxation, financia
incentives, or other issues.

6. Support and uphold good corporate governance principles and develop and apply good corporate
governance practices, including throughout enterprise groups.

7. Develop and apply effective sdlf-regulatory practices and management systems that foster a
relationship of confidence and mutual trust between enterprises and the societies in which they
operate.



10.

11

13.

14.

15.

Promote awareness of and compliance by workers employed by multinational enterprises with
respect to company policies through appropriate dissemination of these policies, including
through training programmes.

Refrain from discriminatory or disciplinary action against workers who make bona fide reportsto
management or, as appropriate, to the competent public authorities, on practices that contravene
the law, the Guidelines or the enterprise’s policies.

Carry out risk-based due diligence, for example by incorporating it into their enterprise risk
management systems, to identify, prevent and mitigate actual and potential adverse impacts as
described in paragraphs 11 and 12, and account for how these impacts are addressed. The nature
and extent of due diligence depends on the circumstances of a particular situation.

Avoid causing or contributing to adverse impacts on matters covered by the Guidelines, through
their own activities, and address such impacts when they occur.

Seek to prevent or mitigate an adverse impact where they have not contributed to that impact,
when the impact is nevertheless directly linked to their operations, products or services by a
business relationship. This is not intended to shift responsibility from the entity causing an
adverse impact to the enterprise with which it has a business relationship.

In addition to addressing adverse impacts in relation to matters covered by the Guidelines,
encourage, where practicable, business partners, including suppliers and sub-contractors, to apply
principles of responsible business conduct compatible with the Guidelines.

Engage with relevant stakeholders in order to provide meaningful opportunities for their views to
be taken into account in relation to planning and decision making for projects or other activities
that may significantly impact local communities.

Abstain from any improper involvement in local political activities.
Enterprises are encouraged to:

Support, as appropriate to their circumstances, cooperative efforts in the appropriate fora to
promote Internet Freedom through respect of freedom of expression, assembly and association
online.

Engage in or support, where appropriate, private or multi-stakeholder initiatives and socid
dialogue on responsible supply chain management while ensuring that these initiatives take due
account of their socia and economic effects on developing countries and of existing
internationally recognised standards.

Commentary on General Policies

1

The Genera Policies chapter of the Guidelines is the first to contain specific recommendations to

enterprises. As such it is important for setting the tone and establishing common fundamental principles for
the specific recommendations in subsequent chapters.

2.

Enterprises are encouraged to co-operate with governments in the development and

implementation of policies and laws. Considering the views of other stakeholders in society, which
includes the local community as well as business interests, can enrich this process. It is aso recognised that
governments should be transparent in their dealings with enterprises, and consult with business on these



same issues. Enterprises should be viewed as partners with government in the development and use of both
voluntary and regulatory approaches (of which the Guidelines are one element) to policies affecting them.

3. There should not be any contradiction between the activity of multinationa enterprises (MNES)
and sustainable development, and the Guidelines are meant to foster complementarities in this regard.
Indeed, links among economic, social, and environmenta progress are a key means for furthering the goal
of sustainable development.(1)

4, Chapter 1V eaborates on the general human rights recommendation in paragraph A2.

5. The Guidelines aso acknowledge and encourage the contribution that MNEs can make to local
capacity building as a result of their activities in loca communities. Similarly, the recommendation on
human capital formation is an explicit and forward-looking recognition of the contribution to individua
human development that MNEs can offer their employees, and encompasses not only hiring practices, but
training and other employee development as well. Human capital formation also incorporates the notion of
non-discrimination in hiring practices as well as promotion practices, life-long learning and other on-the-
job training.

6. The Guidelines recommend that, in genera, enterprises avoid making efforts to secure
exemptions not contemplated in the statutory or regulatory framework related to human rights,
environmental, health, safety, labour, taxation and financial incentives among other issues, without
infringing on an enterprise’ s right to seek changes in the statutory or regulatory framework. The words “or
accepting” aso draw attention to the role of the State in offering these exemptions. While this sort of
provison has been traditionaly directed a governments, it is aso of direct relevance to MNEs.
Importantly, however, there are instances where specific exemptions from laws or other policies can be
consistent with these laws for legitimate public policy reasons. The environment and competition policy
chapters provide examples.

7. The Guiddines recommend that enterprises apply good corporate governance practices drawn
from the OECD Principles of Corporate Governance. The Principles call for the protection and facilitation
of the exercise of shareholder rights including the equitable treatment of shareholders. Enterprise should
recognise the rights of stakeholders established by law or through mutual agreements and encourage active
co-operation with stakeholders in creating wedlth, jobs, and the sustainability of financialy sound
enterprises.

8. The Principles cal on the board of the parent entity to ensure the strategic guidance of the
enterprise, the effective monitoring of management and to be accountable to the enterprise and to the
shareholders, while taking into account the interests of stakeholders. In undertaking these responsibilities,
the board needs to ensure the integrity of the enterprise’s accounting and financial reporting systems,
including independent audit, appropriate control systems, in particular, risk management, and financial and
operationa control, and compliance with the law and relevant standards.

9. The Principles extend to enterprise groups, athough boards of subsidiary enterprises might have
obligations under the law of their jurisdiction of incorporation. Compliance and control systems should
extend where possible to these subsidiaries. Furthermore, the board’s monitoring of governance includes
continuous review of internal structures to ensure clear lines of management accountability throughout the

group.

10. State-owned multinational enterprises are subject to the same recommendations as privately-
owned enterprises, but public scrutiny is often magnified when a State is the fina owner. The OECD



Guidelines on Corporate Governance of State-Owned Enterprises are a useful and gecificaly tailored
guide for these enterprises and the recommendations they offer could significantly improve governance.

11. Although primary responsibility for improving the legal and ingtitutional regulatory framework
lies with governments, there is a strong business case for enterprises to implement good corporate
governance.

12. An increasing network of non-governmental self-regulatory instruments and actions address
aspects of corporate behaviour and the relationships between business and society. Interesting
developments in this regard are being undertaken in the financial sector. Enterprises recognise that their
activities often have socia and environmenta implications. The institution of self-regulatory practices and
management systems by enterprises sensitive to reaching these goals — thereby contributing to sustainable
development — is an illustration of this. In turn, developing such practices can further constructive
relationships between enterprises and the societies in which they operate.

13. Following from effective self-regulatory practices, as a matter of course, enterprises are expected
to promote employee awareness of company policies. Safeguards to protect bona fide “whistle-blowing”
activities are aso recommended, including protection of employees who, in the absence of timely remedia
action or in the face of reasonable risk of negative employment action, report practices that contravene the
law to the competent public authorities. While of particular relevance to anti- bribery and environmental
initiatives, such protection is aso relevant to other recommendations in the Guidelines

14. For the purposes of the Guidelines, due diligence is understood as the process through which

enterprises can identify, prevent, mitigate and account for how they address their actual and potential

adverse impacts as an integral part of business decison-making and risk management systems. Due
diligence can be included within broader enterprise risk management systems, provided that it goes beyond
simply identifying and managing material risks to the enterprise itself, to include the risks of adverse
impacts related to matters covered by the Guidelines. Potentia impacts are to be addressed through

prevention or mitigation, while actual impacts are to be addressed through remediation. The Guidelines
concern those adverse impacts that are either caused or contributed to by the enterprise, or are directly

linked to their operations, products or services by a business relationship, as described in paragraphs A.11
and A.12. Due diligence can help enterprises avoid the risk of such adverse impacts. For the purposes of
this recommendation, ‘contributing to’ an adverse impact should be interpreted as a substantia
contribution, meaning an activity that causes, facilitates or incentivises another entity to cause an adverse
impact and does not include minor or trivial contributions. The term *business relationship’  includes
relationships with business partners, entities in the supply chain and any other non-State or State entities
directly linked to its business operations, products or services. The recommendation in paragraph A.10

applies to those matters covered by the Guidelines that are related to adverse impacts. It does not apply to
the chapters on Science and Technology, Competition and Taxation.

15. The nature and extent of due diligence, such as the specific steps to be taken, appropriate to a
particular situation will be affected by factors such as the size of the enterprise, context of its operations,
the specific recommendations in the Guidelines, and the severity of its adverse impacts. Specific
recommendations for human rights due diligence are provided in Chapter 1V.

16. Where enterprises have large numbers of suppliers, they are encouraged to identify general areas
where the risk of adverse impacts is most significant and, based on this risk assessment, prioritise suppliers
for due diligence.

17. To avoid causing or contributing to adverse impacts on matters covered by the Guidelines
through their own activities includes their activities in the supply chain. Relationships in the supply chain



take a variety of forms including, for example, franchising, licensing or subcontracting. Entities in the
supply chain are often multinational enterprises themselves and, by virtue of this fact, those operating in or
from the countries adhering to the Declaration are covered by the Guidelines.

18. In the context of its supply chain, if the enterprise identifies arisk of causing an adverse impact,
then it should take the necessary steps to cease or prevent that impact.

19. If the enterprise identifies a risk of contributing to an adverse impact, then it should take the
necessary steps to cease or prevent its contribution and use its leverage to mitigate any remaining impacts
to the greatest extent possible. Leverage is considered to exist where the enterprise has the ability to effect
change in the wrongful practices of the entity that causes the harm.

20. Meeting the expectation in paragraph A.12 would entail an enterprise, acting alone or in co-
operation with other entities, as appropriate, to use its leverage to influence the entity causing the adverse
impact to prevent or mitigate that impact.

21. The Guidelines recognise that there are practical limitations on the ability of enterprisesto effect
change in the behaviour of their suppliers. These are related to product characteristics, the number of
suppliers, the structure and complexity of the supply chain, the market position of the enterprise vis-a-vis
its suppliers or other entities in the supply chain. However, enterprises can aso influence suppliers through
contractual arrangements such as management contracts, pre-qualification requirements for potential
suppliers, voting trusts, and licence or franchise agreements. Other factors relevant to determining the
appropriate response to the identified risks include the severity and probability of adverse impacts and how
crucial that supplier isto the enterprise.

22. Appropriate responses with regard to the business relationship may include continuation of the
relationship with a supplier throughout the course of risk mitigation efforts; temporary suspension of the
relationship while pursuing ongoing risk mitigation; or, as a last resort, disengagement with the supplier
either after failed attempts at mitigation, or where the enterprise deems mitigation not feasible, or because
of the severity of the adverse impact. The enterprise should aso take into account potential social and
economic adverse impacts related to the decision to disengage.

23. Enterprises may aso engage with suppliers and other entities in the supply chain to improve their
performance, in co-operation with other stakeholders, including through personnel training and other forms
of capacity building, and to support the integration of principles of responsible business conduct
compatible with the Guidelines into their business practices. Where suppliers have multiple customers and
are potentially exposed to conflicting requirements imposed by different buyers, enterprises are
encouraged, with due regard to anti-competitive concerns, to participate in industry-wide collaborative
efforts with other enterprises with which they share common suppliers to coordinate supply chain policies
and risk management strategies, including through information-sharing.

24, Enterprises are also encouraged to participate in private or multi-stakeholder initiatives and socia
dialogue on responsible supply chain management, such as those undertaken as part of the proactive
agenda pursuant to the Decison of the OECD Council on the OECD Guideines for Multinationa
Enterprises and the attached Procedura Guidance.

25. Stakeholder engagement involves interactive processes of engagement with relevant
stakeholders, through, for example, meetings, hearings or consultation proceedings. Effective stakeholder
engagement is characterised by two-way communication and depends on the good faith of the participants
on both sides. This engagement can be particularly helpful in the planning and decision making concerning



projects or other activities involving, for example, the intensve use of land or water, which could
significantly affect local communities.

26. Paragraph B.1 acknowledges an important emerging issue. It does not create new standards, nor
does it presume the development of new standards. It recognises that enterprises have interests which will
be affected and that their participation along with other stakeholders in discussion of the issues involved
can contribute to their ability and that of others to understand the issues and make a positive contribution.
It recognises that the issues may have a number of dimensions and emphasises that co-operation should be
pursued through appropriate fora. It is without prejudice to positions held by governments in the area of
electronic commerce at the World Trade Organisation (WTO). It is not intended to disregard other
important public policy interests which may relate to the use of the internet which would need to be taken
into account.” Finally, as is the case with the Guidelines in generd, it is not intended to creste conflicting
requirements for enterprises consistent with paragraphs 2 and 8 of the Concepts and Principles Chapter of
the Guidelines.

27. Findly, it is important to note that self-regulation and other initiativesin asimilar vein, including
the Guidelines, should not unlawfully restrict competition, nor should they be considered a substitute for

effective law and regulation by governments. It is understood that MNES should avoid potentia trade or
investment distorting effects of codes and self-regulatory practices when they are being devel oped.

[11. Disclosure

1 Enterprises should ensure that timely and accurate information is disclosed on al materia
matters regarding their activities, structure, financial situation, performance, ownership and
governance. This information should be disclosed for the enterprise as a whole, and, where
appropriate, along business lines or geographic areas. Disclosure policies of enterprises should be
tailored to the nature, size and location of the enterprise, with due regard taken of costs, business
confidentiality and other competitive concerns.

2. Disclosure policies of enterprises should include, but not be limited to, materia information on:
a) Thefinancia and operating results of the enterprise;
b) Enterprise objectives;

c) Magjor share ownership and voting rights, including the structure of a group of enterprises and
intra-group relations, as well as control enhancing mechanisms,

d) Remuneration policy for members of the board and key executives, and information about
board members, including qualifications, the selection process, other enterprise directorships
and whether each board member is regarded as independent by the board,;

€) Related party transactions;

f) Foreseeablerisk factors;

g) Issuesregarding workers and other stakeholders;

Some countries have referred to the 2005 Tunis Agendafor the Information Society in this regard.



h) Governance structures and policies, in particular, the content of any corporate governance
code or policy and its implementation process.

3. Enterprises are encouraged to communicate additional information that could include:

a) vaue statements or statements of business conduct intended for public disclosure including,
depending on its relevance for the enterprise’s activities, information on the enterprise’s
policies relating to matters covered by the Guidelines;

b) policiesand other codes of conduct to which the enterprise subscribes, their date of adoption
and the countries and entities to which such statements apply;

c) itsperformance in relation to these statements and codes;
d) information on internal audit, risk management and legal compliance systems,
e) information on relationships with workers and other stakeholders.

4. Enterprises should apply high quality standards for accounting, and financial as well as non-
financia disclosure, including environmental and socia reporting where they exist. The
standards or policies under which information is compiled and published should be reported. An
annual audit should be conducted by an independent, competent and qualified auditor in order to
provide an external and objective assurance to the board and shareholders that the financia
statements fairly represent the financia position and performance of the enterprise in al material
respects.

Commentary on Disclosure

28. The purpose of this chapter is to encourage improved understanding of the operations of
multinational enterprises. Clear and complete information on enterprises is important to a variety of users
ranging from shareholders and the financial community to other constituencies such as workers, local
communities, specia interest groups, governments and society at large. To improve public understanding
of enterprises and their interaction with society and the environment, enterprises should be transparent in
their operations and responsive to the public’s increasingly sophisticated demands for information.

29. The information highlighted in this chapter addresses disclosure in two areas. The first set of
disclosure recommendations is identical to disclosure items outlined in the OECD Principles of Corporate
Governance. Their related annotations provide further guidance and the recommendations in the
Guidelines should be construed in relation to them. The first set of disclosure recommendations may be
supplemented by a second set of disclosure recommendations which enterprises are encouraged to follow.
The disclosure recommendations focus mainly on publicly traded enterprises. To the extent that they are
deemed applicable in light of the nature, size and location of enterprises, they should also be a useful tool
to improve corporate governance in non-traded enterprises, for example, privately held or State owned
enterprises.

30. Disclosure recommendations are not expected to place unreasonable administrative or cost
burdens on enterprises. Nor are enterprises expected to disclose information that may endanger their
competitive position unless disclosure is necessary to fully inform the investment decision and to avoid
miseading the investor. In order to determine what information should be disclosed a a minimum, the
Guidelines use the concept of materiaity. Material information can be defined as information whose
omission or misstatement could influence the economic decisions taken by users of information.



3L The Guidelines also generdly note that information should be prepared and disclosed in
accordance with high quality standards of accounting and financial and non-financia disclosure. This
significantly improves the ability of investors to monitor the enterprise by providing increased reliability
and comparability of reporting, and improved insight into its performance. The annual independent audit
recommended by the Guidelines should contribute to an improved control and compliance by the
enterprise.

32. Disclosure is addressed in two areas. The first set of disclosure recommendations calls for timely
and accurate disclosure on all material matters regarding the corporation, including the financial situation,
performance, ownership, and governance of the company. Companies are also expected to disclose
sufficient information on the remuneration of board members and key executives (either individually or in
the aggregate) for investors to properly assess the costs and benefits of remuneration plans and the
contribution of incentive schemes, such as stock option schemes, to performance. Related party
transactions and material foreseeable risk factors are additional relevant information that should be
disclosed, as well as material issues regarding workers and other stakeholders.

3. The Guidelines aso encourage a second set of disclosure or communication practices in areas
where reporting standards are still evolving such as, for example, social, environmental, and risk reporting.
This is particularly the case with greenhouse gas emissions, as the scope of their monitoring is expanding
to cover direct and indirect, current and future, corporate and product emissions; biodiversity is another
example. Many enterprises provide information on a broader set of topics than financia performance and
consider disclosure of such information a method by which they can demonstrate a commitment to socially
acceptable practices. In some cases, this second type of disclosure — or communication with the public and
with other parties directly affected by the enterprise’s activities — may pertain to entities that extend
beyond those covered in the enterprises’ financia accounts. For example, it may aso cover information on
the activities of subcontractors and suppliers or of joint venture partners. Thisis particularly appropriate to
monitor the transfer of environmentally harmful activities to partners.

34. Many enterprises have adopted measures designed to help them comply with the law and
standards of business conduct, and to enhance the transparency of their operations. A growing number of
firms have issued voluntary codes d corporate conduct, which are expressions of commitments to ethical
values in such areas as environment, human rights, labour standards, consumer protection, or taxation.
Specialised management systems have been or are being devel oped and continue to evolve with the aim of
helping them respect these commitments — these involve information systems, operating procedures and
training requirements. Enterprises are cooperating with NGOs and intergovernmental organisations in
developing reporting standards that enhance enterprises ability to communicate how their activities
influence sustainable devel opment outcomes (for example, the Global Reporting Initiative).

35. Enterprises are encouraged to provide easy and economical access to published information and
to consider making use of information technologies to meet this goal. Information that is made available to
users in home markets should also be available to al interested users. Enterprises may take special stepsto
make information available to communities that do not have access to printed media (for example, poorer
communities that are directly affected by the enterprise’ s activities).

IV. Human Rights

States have the duty to protect human rights. Enterprises should, within the framework of
internationally recognised human rights, the international human rights obligations of the countries in
which they operate as well as relevant domestic laws and regulations:



5. Respect human rights, which means they should avoid nfringing on the human rights of others
and should address adverse human rights impacts with which they are involved.

Within the context of their own activities, avoid causing or contributing to adverse human rights impacts
and address such impacts when they occur.

6. Seek ways to prevent or mitigate adverse human rights impacts that are directly linked to their
business operations, products or services by a business relationship, even if they do not contribute
to those impacts.

7. Have a policy commitment to respect human rights.

8. Carry out human rights due diligence as appropriate to their size, the nature and context of
operations and the severity of the risks of adverse human rights impacts.

0. Provide for or co-operate through legitimate processes in the remediation of adverse human
rights impacts where they identify that they have caused or contributed to these impacts.

Commentary on Human Rights

36. This chapter opens with a “chapeau” that sets out the framework for the specific
recommendations concerning enterprises respect for human rights. It draws upon the United Nations
Framework for Business and Human Rights * Protect, Respect and Remedy’ and is in line with the Guiding
Principles for its Implementation.

37. The chapeau and the first paragraph recognise that States have the duty to protect human rights,
and that enterprises, regardless of their size, sector, operational context, ownership and structure, should
respect human rights wherever they operate. Respect for human rights is the global standard of expected
conduct for enterprises independently of States' abilities and/or willingness to fulfil their human rights
obligations, and does not diminish those obligations.

38. A State's failure either to enforce relevant domestic laws, or to implement international human
rights obligations or the fact that it may act contrary to such laws or international obligations does not
diminish the expectation that enterprises respect human rights. In countries where domestic laws and
regulations conflict with internationally recognised human rights, enterprises should seek ways to honour
them to the fullest extent which does not place them in violation of domestic law, consistent with
paragraph 2 of the Chapter on Concepts and Principles.

3. In al cases and irrespective of the country or specific context of enterprises operations,
reference should be made at a minimum to the internationally recognised human rights expressed in the
International Bill of Human Rights, consisting of the Universal Declaration of Human Rights and the main
instruments through which it has been codified: the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights, and to the principles concerning
fundamental rights set out in the 1998 International Labour Organisation Declaration on Fundamental
Principles and Rights at Work.

40. Enterprises can have an impact on virtualy the entire spectrum of internationally recognised
human rights. In practice, some human rights may be at greater risk than others in particular industries or
contexts, and therefore will be the focus of heightened attention. However, situations may change, so all
rights should be the subject of periodic review. Depending on circumstances, business enterprises may
need to consider additional standards. For instance, enterprises should respect the human rights of
individuals belonging to specific groups or populations that require particular attention, where they may



have adverse human rights impacts on them. In this connection, United Nations instruments have
elaborated further on the rights of indigenous peoples; persons belonging to national or ethnic, religious
and linguistic minorities; women; children; persons with disabilities; and migrant workers and their
families. Moreover, in situations of armed conflict enterprises should respect the standards of international
humanitarian law, which can help enterprises avoid the risks of causing or contributing to adverse impacts
when operating in such difficult environments.

41, In paragraph 1, addressing actual and potential adverse human rights impacts consists of taking
adequate measures for their identification, prevention, where possible, and mitigation of potential human
rights impacts, remediation of actua impacts, and accounting for how the adverse human rights impacts
are addressed. The term ‘infringing’ refers to adverse impacts that an enterprise may have on the human
rights of individuals.

42. Paragraph 2 recommends that enterprises avoid causing or contributing to adverse human rights
impacts through their own activities and address such impacts when they occur. ‘Activities can include
both actions and omissions. Where an enterprise causes or may cause an adverse human rights impact, it
should take the necessary steps to cease or prevent the impact. Where an enterprise contributes or may
contribute to such an impact, it should take the necessary steps to cease or prevent its contribution and use
its leverage to mitigate any remaining impact to the greatest extent possible. Leverage is considered to
exist where the enterprise has the ability to effect change in the practices of an entity that cause adverse
human rights impacts.

43. Paragraph 3 addresses more complex situations where a business enterprise has not contributed to
an adverse human rights impact, but that impact is nevertheless directly linked to its operations, products
or services by its business relationship with another entity. Paragraph 3 is not intended to shift
responsibility from the entity causing an adverse human rights impact to the enterprise with which it has a
business relationship. Meeting the expectation in paragraph 3 would entail an enterprise, acting alone or in
co-operation with other entities, as appropriate, to use its leverage to influence the entity causing the
adverse human rights impact to prevent or mitigate that impact. ‘Business relationships include
relationships with business partners, entities in its supply dain, and any other non-State or State entity
directly linked to its business operations, products or services. Among the factors that will enter into the
determination of the appropriate action in such situations are the enterprise’s leverage over the entity
concerned, how crucia the relationship is to the enterprise, the severity of the impact, and whether
terminating the relationship with the entity itself would have adverse human rights impacts.

44, Paragraph 4 recommends that enterprises express their commitment to respect human rights
through a statement of policy that: (i) is approved at the most senior level of the business enterprise; (ii) is
informed by relevant internal and/or externa expertise; (iii) dipulates the enterprise’'s human rights
expectations of personnel, business partners and other parties directly linked to its operations, products or
services; (iv) is publicly available and communicated internally and externally to all personnel, business
partners and other relevant parties; (v) is reflected in operationa policies and procedures necessary to
embed it throughout the business enterprise.

45, Paragraph 5 recommends that enterprises carry out human rights die diligence. The process
entails assessing actual and potential human rights impacts, integrating and acting upon the findings,
tracking responses as well as communicating how impacts are addressed. Human rights due diligence can
be included within broader enterprise risk management systems provided that it goes beyond simply
identifying and managing materia risks to the enterprise itself to include the risks to rights-holders. It isan
on-going exercise, recognising that human rights risks may change over time as the enterprise’ s operations
and operating context evolve. Complementary guidance on due diligence, including in relation to supply



chains, and appropriate responses to risks arising in supply chains are provided under paragraphs 10, 11
and 12 of the Chapter on General Policies and their Commentaries.

46. When enterprises identify through their human rights due diligence process or other means that
they have caused or contributed to an adverse impact, the Guidelines recommend that enterprises have
processes in place to enable remediation. Some situations require co-operation with judicial or State-based
non-judicial mechanisms. In others, operational-level grievance mechanisms for those potentially impacted
by enterprises’ activities can be an effective means of providing for such processes when they meet the
core criteria of: legitimacy, accessibility, predictability, equitability, compatibility with the Guidelines,
transparency, and are based on dialogue and engagement with a view to seeking agreed solutions. Such
mechanisms can be administered by an enterprise aone or in collaboration with other stakeholders and can
be a source of continuous learning. Operational-level grievance mechanisms should not be used to
undermine the role of trade unions in addressing labour-related disputes, nor should such mechanisms
preclude access to judicia or non-judicia grievance mechanisms, including the National Contact Points
under the Guidelines.



V. Employment and Industrial Relations

Enterprises should, within the framework of applicable law, regulations and prevailing labour

relations and employment practices and applicable international labour standards:

1

a) Respect the right of workers employed by the multinational enterprise to establish or join
trade unions and representative organisations of their own choosing;

b) Respect the right of workers employed by the multinational enterprise to have trade unions
and representative organisations of their own choosing recognised for the purpose of
collective bargaining, and engage in constructive negotiations, either individually or through
employers associations, with such representatives with a view to reaching agreements on
terms and conditions of employment;

c) Contribute to the effective abolition of child labour, and take immediate and effective
measures to secure the prohibition and eimination of the worst forms of child labour as a
matter of urgency;

d) Contribute to the eimination of al forms of forced or compulsay labour and take adequate
steps to ensure that forced or compulsory labour does not exist in their operations;

€) Be guided throughout their operations by the principle of equality of opportunity and
treatment in employment and not discriminate against their workers with respect to
employment or occupation on such grounds as race, colour, sex, religion, political opinion,
national extraction or socia origin, or other status, unless selectivity concerning worker
characteristics furthers established governmenta policies which specificaly promote greater
equality of employment opportunity or relates to the inherent requirements of a job.

a) Provide such facilities to workers' representatives as may be necessary to assist in the
development of effective collective agreements;

b) Provide information to workers' representatives which is needed for meaningful
negotiations on conditions of employment;

¢) Provide information to workers and their representatives which enables them to obtain
atrue and fair view of the performance of the entity or, where appropriate, the
enterprise as awhole.

Promote consultation and co-operation between employers and workers and their representatives
on matters of mutual concern.

a) Observe standards of employment and industrial relations not less favourable than those
observed by comparable employersin the host country;

b) When multinational enterprises operate in developing countries, where comparable
employers may not exist, provide the best possible wages, benefits and conditions of
work, within the framework of government policies. These should be related to the
economic position of the enterprise, but should be at |east adequate to satisfy the basic
needs of the workers and their families;



c) Take adequate steps to ensure occupational health and safety in their operations.

5. In their operations, to the greatest extent practicable, employ local workers and provide training
with a view to improving skill levels, in co-operation with worker representatives and, where
gppropriate, relevant governmental authorities.

6. In considering changes in their operations which would have magor employment effects, in
particular in the case of the closure of an entity involving collective lay-offs or dismissals,
provide reasonable notice of such changes to representatives of the workersin their employment
and their organisations, and, where appropriate, to the relevant governmental authorities, and co-
operate with the worker representatives and appropriate governmental authorities so as to
mitigate to the maximum extent practicable adverse effects. In light of the specific circumstances
of each case, it would be appropriate if management were able to give such notice prior to the
final decison being taken. Other means may also be employed to provide meaningful co-
operation to mitigate the effects of such decisions.

7. In the context of bona fide negotiations with workers representatives on conditions of
employment, or while workers are exercising a right to organise, not threaten to transfer the
whole or part of an operating unit from the country concerned nor transfer workers from the
enterprises component entities in other countries in order to influence unfairly those negotiations
or to hinder the exercise of aright to organise.

8. Enable authorised representatives of the workers in their employment to negotiate on collective
bargaining or labour-management relations issues and alow the parties to consult on matters of
mutual concern with representatives of management who are authorised to take decisions on
these matters.

Commentary on Employment and Industrial Relations

47. This chapter opens with a chapeau that includes a reference to “applicable” law and regulations,
which is meant to acknowledge the fact that multinational enterprises, while operating within the
jurisdiction of particular countries, may be subject to national and international levels of regulation of
employment and industrial relations matters. The terms “prevailing labour relations’ and “employment
practices’ are sufficiently broad to permit a variety of interpretations in light of different national
circumstances — for example, different bargaining options provided for workers under national laws and
regulations.

48, The International Labour Organisation (ILO) is the competent body to set and deal with
international labour standards, and to promote fundamental rights at work as recognised in its 1998
Declaration on Fundamental Principles and Rights at Work. The Guidelines, as a hon-binding instrument,
have a role to play in promoting observance of these standards and principles among multinational
enterprises. The provisions of the Guidelines chapter echo relevant provisions of the 1998 Declaration, as
well as the 1977 ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social
Policy, lastly revised in 2006 (the ILO MNE Declaration). The ILO MNE Declaration sets out principlesin
the fields of employment, training, working conditions, and industria relations, while the OECD
Guidelines cover al magjor aspects of corporate behaviour. The OECD Guidelines and the ILO MNE
Declaration refer to the behaviour expected from enterprises and are intended to parallel and not conflict
with each other. The ILO MNE Declaration can therefore be of use in understanding the Guidelines to the
extent that it is of a greater degree of elaboration. However, the responsibilities for the follow-up
procedures under the ILO MNE Declaration and the Guidelines are ingtitutionally separate.



49. The terminology used in Chapter V is consistent with that used in the ILO MNE Declaration. The
use of the terms “workers employed by the multinational enterprise” and “workers in their employment” is
intended to have the same meaning as in the ILO MNE Declaration. They refer to workers who are “in an
employment relationship with the multinationa enterprise”. Enterprises wishing to understand the scope of
their responsibility under Chapter V will find useful guidance for determining the existence of an
employment relationship in the context of the Guidelines in the non-exhaustive list of indicators set forth in
ILO Recommendation 198 of 2006, paragraphs 13 (@) and (b). In addition, it is recognised that working
arrangements change and develop over time and that enterprises are expected to structure their
relationships with workers so as to avoid supporting, encouraging or participating in disguised employment
practices. A disguised employment relationship occurs when an employer treats an individua as other than
an employee in a manner that hides his or her true lega status.

50. These recommendations do not interfere with true civil and commercia relationships, but rather
seek to ensure that individuals in an employment relationship have the protection that is due to them in the
context of the Guidelines. It is recognised that in the absence of an employment relationship, enterprises
are nevertheless expected to act in accordance with the risk-based due diligence and supply chain
recommendations in paragraphs A.10 to A.13 of Chapter |1 on Genera Policies.

51 The first paragraph of this chapter is designed to echo all four fundamental principles and rights
at work which are contained in the ILO’s 1998 Declaration, namely the freedom of association and right to
collective bargaining, the effective abolition of child labour, the elimination of al forms of forced or
compulsory labour, and non-discrimination in employment and occupation. These principles and rights
have been developed in the form of specific rights and obligations in ILO Conventions recognised as
fundamental.

52. Paragraph 1c recommends that multinational enterprises contribute to the effective abolition of
child labour in the sense of the ILO 1998 Declaration and ILO Convention 182 concerning the worst forms
of child labour. Long-standing ILO instruments on child labour are Convention 138 and Recommendation
146 (both adopted in 1973) concerning minimum ages for employment. Through their 1abour management
practices, their creation of high-quality, well-paid jobs and their contribution to economic growth,
multinational enterprises can play a positive role in helping to address the root causes of poverty in general
and of child labour in particular. It is important to acknowledge and encourage the role of multinationa
enterprises in contributing to the search for alasting solution to the problem of child labour. In this regard,
raising the standards of education of children living in host countries is especially noteworthy.

53. Paragraph 1d recommends that enterprises contribute to the elimination of al forms of forced and
compulsory labour, another principle derived from the 1998 ILO Declaration. The reference to this core
labour right is based on the ILO Conventions 29 of 1930 and 105 of 1957. Convention 2 requests that
governments “ suppress the use of forced or compulsory labour in al its forms within the shortest possible
period”, while Convention 105 requests of them to “ suppress and not to make use of any form of forced or
compulsory labour” for certain enumerated purposes €.g. as a means of political coercion or labour
discipline), and “to take effective measures to secure [its] immediate and complete abolition”. At the same
time, it is understood that the ILO is the competent body to deal with the difficult issue of prison labour, in
particular when it comes to the hiring-out of prisoners to (or their placing at the disposa of) private
individuals, companies or associations.

4. The reference to the principle d non-discrimination with respect to employment and occupation
in paragraph 1e is considered to apply to such terms and conditions as hiring, job assignment, discharge,
pay and benefits, promotion, transfer or relocation, termination, training and retirement. The list of non
permissible grounds for discrimination which is taken from ILO Convention 111 of 1958, the Maternity
Protection Convention 183 of 2000, Employment (Disabled Persons) Convention 159 of 1983, the Older



Workers Recommendation 162 of 1980 and the HIV and AIDS at Work Recommendation 200 of 2010,
considers that any distinction, exclusion or preference on these groundsisin violation of the Conventions,
Recommendations and Codes. The term “other status’ for the purposes of the Guidelines refers to trade
union activity and persona characteristics such as age, disability, pregnancy, marital status, sexual
orientation, or HIV status. Consistent with the provisions in paragraph le, enterprises are expected to
promote equal opportunities for women and men with specia emphasis on equal criteria for selection,
remuneration, and promotion, and equa application of those criteria, and prevent discrimination or
dismissals on the grounds of marriage, pregnancy or parenthood.

55. In paragraph 2c of this chapter, information provided by companies to their workers and their
representatives is expected to provide a “true and fair view” of performance. It relates to the following: the
structure of the enterprise, its economic and financia situation and prospects, employment trends, and
expected substantial changes in operations, taking into account legitimate requirements of business
confidentiality. Considerations of business confidentiality may mean that information on certain points
may not be provided, or may not be provided without safeguards.

56. The reference to consultative forms of worker participation in paragraph 3 of the Chapter is taken
from ILO Recommendation 94 of 1952 concerning Consultation and Co-operation between Employers and
Workers at the Leve of the Undertaking. It also conforms to a provision contained in the ILO MNE
Declaration. Such consultative arrangements should not substitute for workers' right to bargain over terms
and conditions of employment. A recommendation on consultative arrangements with respect to working
arrangements is also part of paragraph 8.

57. In paragraph 4, employment and industriad relations standards are understood to include
compensation and working-time arrangements. The reference to occupational health and safety implies that
multinational enterprises are expected to follow prevailing regulatory standards and industry norms to
minimise therisk of accidents and injury to health arising out of, linked with, or occurring in, the course of
employment. This encourages enterprises to work to raise the level of performance with respect to
occupational health and safety in all parts of their operation even where this may not be formally required
by existing regulations in countries in which they operate. It also encourages enterprises to respect
workers' ability to remove themselves from a work situation when there is reasonable justification to
believe that it presents an imminent and serious risk to health or safety. Reflecting their importance and
complementarities among related recommendations, health and safety concerns are echoed elsewhere in
the Guidelines, most notably in chapters on Consumer Interests and the Environment. The ILO
Recommendation No. 194 of 2002 provides an indicative list of occupational diseases as well as codes of
practice and guides which can be taken into account by enterprises for implementing this recommendation
of the Guidelines.

58. The recommendation in paragraph 5 of the chapter encourages MNESs to recruit an adequate
workforce share locally, including manageria personnel, and to provide training to them. Language in this
paragraph on training and skill levels complements the text in paragraph 4 of the General Policies chapter
on encouraging human capital formation. The reference to local workers complements the text encouraging
local capacity building in paragraph 3 of the Genera Policies chapter. In accordance with the ILO Human
Resources Development Recommendation 195 of 2004, enterprises are also encouraged to invest, to the
greatest extent practicable, in training and lifelong learning while ensuring equal opportunities to training
for women and other vulnerable groups, such as youth, low-skilled people, people with disabilities,
migrants, older workers, and indigenous people.

59. Paragraph 6 recommends that enterprises provide reasonable notice to the representatives of
workers and relevant government authorities, of changes in their operations which would have magjor
effects upon the livelihood of their workers, in particular the closure of an entity involving collective



layoffs or dismissals. As stated therein, the purpose of this provision is to afford an opportunity for co-
operation to mitigate the effects of such changes. Thisis an important principle that is widely reflected in
the industrial relations laws and practices of adhering countries, although the approaches taken to ensuring
an opportunity for meaningful co-operation are not identical in al adhering countries. The paragraph also
notes that it would be appropriate if, in light of specific circumstances, management were able to give such
notice prior to the final decision. Indeed, notice prior to the final decision is a feature of industrial relations
laws and practices in a number of adhering countries. However, it is not the only means to ensure an
opportunity for meaningful co-operation to mitigate the effects of such decisions, and the laws and
practices of other adhering countries provide for other means such as defined periods during which
consultations must be undertaken before decisions may be implemented.

V1. Environment

Enterprises should, within the framework of laws, regulations and administrative practices in the
countries in which they operate, and in consideration of relevant international agreements, principles,
objectives, and standards, take due account of the need to protect the environment, public health and
safety, and generaly to conduct their activities in a manner contributing to the wider goal of sustainable
development. In particular, enterprises should:

1 Establish and maintain a system of environmental management appropriate to the enterprise,
including:

a) Collection and evaluation of adequate and timely information regarding the environmental,
health, and safety impacts of their activities,

b) Establishment of measurable objectives and, where appropriate, targets for improved
environmental performance and resource utilisation, including periodically reviewing the
continuing relevance of these objectives; where appropriate, targets should be consistent
with relevant national policies and international environmental commitments; and

¢) Regular monitoring and verification of progress toward environmental, health, and safety
objectives or targets.

2. Taking into account concerns about cost, business confidentiality, and the protection of
intellectual property rights:

a) Provide the public and workers with adequate, measureable and verifiable (where
applicable) and timely information on the potential environment, health and safety impacts
of the activities of the enterprise, which could include reporting on progress in improving
environmenta performance; and

b) Engage in adequate and timely communication and consultation with the communities
directly affected by the environmental, health and safety policies of the enterprise and by
their implementation.

3. Assess, and address in decision-making, the foreseeable environmental, health, and safety-rel ated
impacts associated with the processes, goods and services of the enterprise over their full life
cycle with a view to avoiding or, when unavoidable, mitigating them. Where these proposed
activities may have dignificant environmental, health, or safety impacts, and where they are



subject to a decison of a competent authority, prepare an appropriate environmental impact
assessment.

4. Consistent with the scientific and technical understanding of the risks, where there are threats of
serious damage to the environment, taking also into account human health and safety, not use the
lack of full scientific certainty as a reason for postponing cost-effective measures to prevent or
minimise such damage.

5. Maintain contingency plans for preventing, mitigating, and controlling serious environmental and
health damage from their operations, including accidents and emergencies, and mechanisms for
immediate reporting to the competent authorities.

6. Continually seek to improve corporate environmental performance, at the level of the enterprise
and, where appropriate, of its supply chain, by encouraging such activities as.

a) Adoption of technologies and operating procedures in al parts of the enterprise that reflect
standards concerning environmental performance in the best performing part of the
enterprise;

b) Development and provison of products or services that have no undue environmenta
impacts, are safe in their intended use; reduce greenhouse gas emissions, are efficient in
their consumption of energy and natural resources; can be reused, recycled, or disposed of
sefely;

c) Promoting higher levels of awareness among customers of the environmental implications of
using the products and services of the enterprise, including, by providing accurate
information on their products (for example, on greenhouse gas emissions, biodiversity,
resource efficiency, or other environmental issues); and

d) Exploring and assessing ways of improving the environmental performance of the enterprise
over the longer term, for instance by developing strategies for emission reduction, efficient
resource utilisation and recycling, substitution or reduction of use of toxic substances, or
strategies on biodiversity.

7. Provide adequate education and training to workers in environmental health and safety matters,
including the handling of hazardous materials and the prevention of environmental accidents, as
well as more genera environmental management areas, such as environmental impact assessment
procedures, public relations, and environmental technologies.

8. Contribute to the development of environmentally meaningful and economically efficient public
policy, for example, by means of partnerships or initiatives that will enhance environmental
awareness and protection.

Commentary on the Environment

60. The text of the Environment Chapter broadly reflects the principles and objectives contained in
the Rio Declaration on Environment and Development, in Agenda 21 (within the Rio Declaration). It aso
takes into account the (Aarhus) Convention on Access to Information, Public Participation in Decision
making, and Access to Justice in Environmental Matters and reflects standards contained in such
instruments as the ISO Standard on Environmental Management Systems.



61. Sound environmental management is an important part of sustainable development, and is
increasingly being seen as both a business responsibility and a business opportunity. Multinational
enterprises have a role to play in both respects. Managers of these enterprises should therefore give
appropriate attention to environmental issues within their business strategies. Improving environmental
performance requires a commitment to a systematic approach and to continual improvement of the system.
An environmental management system provides the internal framework necessary to control an
enterprise’ s environmental impacts and to integrate environmental considerations into business operations.
Having such a system in place should help to assure shareholders, employees and the community that the
enterprise is actively working to protect the environment from the impacts of its activities.

62. In addition to improving environmental performance, ingtituting an environmental management
system can provide economic benefits to companies through reduced operating and insurance costs,
improved energy and resource conservation, reduced compliance and liability charges, improved access to
capital and skills, improved customer satisfaction, and improved community and public relations.

63. In the context of these Guidelines, “sound environmental management” should be interpreted in
its broadest sense, embodying activities aimed at controlling both direct and indirect environmental
impacts of enterprise activities over the long-term, and involving both pollution control and resource
management elements.

64. In most enterprises, an interna control system is needed to manage the enterprise’ s activities. The
environmenta part of this system may include such elements as targets for improved performance and
regular monitoring of progress towards these targets.

65. Information about the activities of enterprises and about their relationships with sub-contractors
and their suppliers, and associated environmental impacts is an important vehicle for building confidence
with the public. This vehicle is most effective when information is provided in a transparent manner and
when it encourages active consultation with stakeholders such as employees, customers, suppliers,
contractors, local communities and with the public-at-large so as to promote a climate of long-term trust
and understanding on environmental issues of mutua interest. Reporting and communication are
particularly appropriate where scarce or at risk environmental assets are at stake either n a regiond,
national or international context; reporting standards such as the Global Reporting Initiative provide useful
references.

66. In providing accurate information on their products, enterprises have several options such as
voluntary labelling or certification schemes. In using these instruments enterprises should take due account
of their social and economic effects on developing countries and of existing internationally recognised
standards.

67. Normal business activity can involve the ex ante assessment of the potential environmental
impacts associated with the enterprise’s activities. Enterprises often carry out appropriate environmental
impact assessments, even if they are not required by law. Environmental assessments made by the
enterprise may contain a broad and forward-looking view of the potentia impacts of an enterprise’s
activities and of activities of sub-contractors and suppliers, addressing relevant impacts and examining
alternatives and mitigation measures to avoid or redress adverse impacts. The Guidelines also recognise
that multinational enterprises have certain responsibilities in other parts of the product life cycle.

68. Severa instruments already adopted by countries adhering to the Guidelines, including Principle
15 of the Rio Declaration on Environment and Development, enunciate a “ precautionary approach”. None
of these instruments is explicitly addressed to enterprises, although enterprise contributions are implicit in
al of them.



69. The basic premise of the Guidelines is that enterprises should act as soon as possible, and in a
proactive way, to avoid, for instance, serious or irreversible environmental damages resulting from their
activities. However, the fact that the Guidelines are addressed to enterprises means that no existing
instrument is completely adequate for expressing this recommendation. The Guidelines therefore draw
upon, but do not completely mirror, any existing instrument.

0. The Guidelines are not intended to reinterpret any existing instruments or to create new
commitments or precedents on the part of governments — they are intended only to recommend how the
precautionary approach should be implemented at the level of enterprises. Given the early stage of this
process, it is recognised that some flexibility is needed in its application, based on the specific context in
which it is carried out. It is also recognised that governments determine the basic framework in this field,
and have the responsibility to periodically consult with stakeholders on the most appropriate ways forward.

71. The Guidelines aso encourage enterprises to work to raise the level of environmenta
performance in al parts of their operations, even where this may not be formaly required by existing
practice in the countries in which they operate. In this regard, enterprises should take due account of their
social and economic effects on developing countries.

72. For example, multinational enterprises often have access to existing and innovative technologies
or operating procedures which could, if applied, help raise environmental performance overal.
Multinational enterprises are frequently regarded as leaders in their respective fields, so the potential for a
“demonstration effect” on other enterprises should not be overlooked. Ensuring that the environment of the
countries in which multinational enterprises operate also benefit from available and innovative
technologies and practices, is an important way of building support for international investment activities
more generally.

73. Enterprises have an important role to play in the training and education of their employees with
regard to environmental matters. They are encouraged to discharge this responsibility in as broad a manner
as possible, especidly in areas directly related to human health and safety.

VIl. Combating Bribery, Bribe Solicitation and Extortion

Enterprises should not, directly or indirectly, offer, promise, give, or demand a bribe or other undue
advantage to obtain or retain business or other improper advantage. Enterprises should aso resist the
solicitation of bribes and extortion. In particular, enterprises should:

1 Not offer, promise or give undue pecuniary or other advantage to public officials or the
employees of business partners. Likewise, enterprises should not request, agree to or accept
undue pecuniary or other advantage from public officias or the employees of business partners.
Enterprises should not use third parties such as agents and other intermediaries, consultants,
representatives, distributors, consortia, contractors and suppliers and joint venture partners for
channelling undue pecuniary or other advantages to public officials, or to employees of their
business partners or to their relatives or business associates

2. Develop and adopt adequate interna controls, ethics and compliance programmes or measures
for preventing and detecting bribery, developed on the basis of a risk assessment addressing the
individual circumstances of an enterprise, n particular the bribery risks facing the enterprise
(such as its geographica and industrial sector of operation). These interna controls, ethics and
compliance programmes or measures should include a system of financial and accounting
procedures, including a system of internal controls, reasonably designed to ensure the



maintenance of fair and accurate books, records, and accounts, to ensure that they cannot be used
for the purpose of bribing or hiding bribery. Such individual circumstances and bribery risks
should be regularly monitored and re-assessed as necessary to ensure the enterprises internal
controls, ethics and compliance programme or measures are adapted and continue to be effective,
and to mitigate the risk of enterprises becoming complicit n bribery, bribe solicitation and
extortion.

3. Prohibit or discourage, in internal company controls, ethics and compliance programmes or
measures, the use of small facilitation payments, which are generdly illega in the countries
where they are made, and, when such payments are made, accurately record these in books and
financia records.

4. Ensure, taking into account the particular bribery risks facing the enterprise, properly
documented due diligence pertaining to the hiring, as well as the appropriate and regular
oversight of agents, and that remuneration of agents is appropriate and for legitimate services
only. Where relevant, alist of agents engaged in connection with transactions with public bodies
and State-owned enterprises should be kept and made available to competent authorities, in
accordance with applicable public disclosure requirements.

5. Enhance the transparency of their activities in the fight against bribery, bribe solicitation and
extortion. Measures could include making public commitments against bribery, bribe solicitation
and extortion, and disclosing the management systems and the internal controls, ethics and
compliance programmes or measures adopted by enterprises in order to honour these
commitments. Enterprises should also foster openness and diadogue with the public so as to
promote its awareness of and co-operation with the fight against bribery, bribe solicitation and
extortion.

6. Promote employee awareness of and compliance with company policies and internal controls,
ethics and compliance programmes or measures against bribery, bribe solicitation and extortion
through appropriate dissemination of such policies, programmes or measures and through
training programmes and disciplinary procedures.

7. Not make illegal contributions to candidates for public office or to political parties or to other
political organisations. Political contributions should fully comply with public disclosure
requirements and should be reported to senior management.

Commentary on Combating Bribery, Bribe Solicitation and Extortion

74. Bribery and corruption are damaging to democratic institutions and the governance of
corporations. They discourage investment and distort international competitive conditions. In
particular, the diversion of funds through corrupt practices undermines attempts by citizens to
achieve higher levels of economic, socia and environmental welfare, and it impedes efforts to
reduce poverty. Enterprises have an important role to play in combating these practices.

75. Propriety, integrity and transparency in both the public and private domains are key concepts in
the fight against bribery, bribe solicitation and extortion. The business community, non-governmental
organisations, governments and inter-governmental organisations have al co-operated to strengthen public
support for anticorruption measures and to enhance transparency and public awareness of the problems of
corruption and bribery. The adoption of appropriate corporate governance practices is aso an essentia
element in fostering a culture of ethics within enterprises.



76. The Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (the Anti-Bribery Convention) entered into force on 15 February 1999. The Anti-Bribery
Convention, aong with the 2009 Recommendation for Further Combating Bribery of Foreign Public
Officials in International Business Transactions (the 2009 Anti-Bribery Recommendation), the 2009
Recommendation on Tax Measures for Further Combating Bribery of Foreign Public Officials in
International Business Transactions, and the 2006 Recommendation on Bribery and Officially Supported
Export Credits, are the core OECD instruments which target the offering side of the bribery transaction.
They aim to eiminate the “supply” of bribes to foreign public officias, with each country taking
responsibility for the activities of its enterprises and what happens within its own jurisdiction.® A
programme of rigorous and systematic monitoring of countries implementation of the Anti-Bribery
Convention has been established to promote the full implementation of these instruments.

77. The 2009 Anti-Bribery Recommendation recommends in particular that governments encourage
their enterprises to develop and adopt adequate interna controls, ethics and compliance programmes or
measures for the purpose of preventing and detecting foreign bribery, taking into account the Good
Practice Guidance on Internal Controls, Ethics and Compliance, included as Annex Il to the 2009 Anti-
Bribery Recommendation. This Good Practice Guidance is addressed to enterprises as well as business
organisations and professional associations, and highlights good practices for ensuring the effectiveness of
their internal controls, ethics and compliance programmes or measures to prevent and detect foreign
bribery.

78. Private sector and civil society initiatives also help enterprises to design and implement effective
anti-bribery policies.

79. The United Nations Convention against Corruption (UNCAC), which entered into force on 14
December 2005, sets out a broad range of standards, measures and rules to fight corruption. Under the
UNCAC, States Parties are required to prohibit their officials from receiving bribes and their enterprises
from bribing domestic public officids, as well as foreign public officials and officials of public
international organisations, and to consider disallowing private to private bribery. The UNCAC and the
Anti-Bribery Convention are mutually supporting and complementary.

80. To address the demand side of bribery, good governance practices are important elements to
prevent enterprises from being asked to pay bribes. Enterprises can support collective action initiatives on
resisting bribe solicitation and extortion. Both home and host governments should assist enterprises
confronted with solicitation of bribes and with extortion. The Good Practice Guidance on Specific Articles
of the Convention in Annex | of the 2009 Anti-Bribery Recommendation states that the Anti-Bribery
Convention should be implemented in such away that it does not provide a defence or exception where the
foreign public official solicits a bribe. Furthermore, the UNCAC requires the criminalisation of bribe
solicitation by domestic public officials.

For the purposes of the Convention, a “bribe” is defined as an “...offer, promise, or giv(ing) of any undue
pecuniary or other advantage, whether directly or through intermediaries, to a foreign public official, for
that official or for a third party, in order that the official act or refrain from acting in relation to the
performance of official duties, in order to obtain or retain business or other improper advantage in the
conduct of international business.” The Commentaries to the Convention (paragraph 9) clarify that “small
‘facilitation’ payments do not constitute payments made ‘to obtain or retain business or other improper
advantage’ within the meaning of paragraph 1 and, accordingly, are also not an offence. Such payments,
which, in some countries, are made to induce public officials to perform their functions, such as issuing
licenses or permits, are generally illegal in the foreign country concerned. Other countries can and should
address this corrosive phenomenon by such means as support for programmes of good governance. ...."



VIII. Consumer Interests

When dealing with consumers, enterprises should act in accordance with fair business, marketing and
advertising practices and should take al reasonable steps to ensure the quality and reliability of the goods
and services that they provide. In particular, they should:

1. Ensure that the goods and services they provide meet all agreed or legally required standards for
consumer health and safety, including those pertaining to health warnings and safety information.

2. Provide accurate, verifiable and clear information that is sufficient to enable consumers to make
informed decisions, including information on the prices and, where appropriate, content, safe use,
environmental attributes, maintenance, storage and disposal of goods and services. Where
feasible this information should be provided in a manner that facilitates consumers ability to
compare products.

3. Provide consumers with access to fair, easy to use, timely and effective non-judicia dispute
resolution and redress mechanisms, without unnecessary cost or burden.

4. Not make representations or omissions, nor engage in any other practices, that are deceptive,
misleading, fraudulent or unfair.

5. Support efforts to promote consumer education in areas that relate to their business activities,
with the aim of, inter alia, improving the ability of consumers to: i) make informed decisions
involving complex goods, services and markets, ii) better understand the economic,
environmental and socia impact of their decisions and iii) support sustainable consumption.

6. Respect consumer privacy and take reasonable measures to ensure the security of persona data
that they collect, store, process or disseminate.

7. Co-operate fully with public authorities to prevent and combat deceptive marketing practices
(including mideading advertisng and commercia fraud) and to diminish or prevent serious
threats to public health and safety or to the environment deriving from the consumption, use or
disposal of their goods and services.

8. Take into condderation, in applying the above principles, i) the needs of vulnerable and
disadvantaged consumers and ii) the specific challenges that e-commerce may pose for
consumers.

Commentary on Consumer Interests

8L The chapter on consumer interests of the OECD Guidelines for Multinational Enterprises draws
on the work of the OECD Committee on Consumer Policy and the Committee on Financial Markets, as
well as the work of other international organisations, including the International Chamber of Commerce,
the International Organization for Standardization and the United Nations (.e., the UN Guidelines on
Consumer Palicy, as expanded in 1999).

82. The chapter recognises that consumer satisfaction and related interests congtitute a fundamental
basis for the successful operation of enterprises. It also recognises that consumer markets for goods and
services have undergone major transformation over time. Regulatory reform, more open global markets,
the development of new technologies and the growth in consumer services have been key agents of change,
providing consumers with greater choice and the other benefits which derive from more open competition.
At the same time, the pace of change and increased complexity of many markets have generally made it



more difficult for consumers to compare and assess goods and services. Moreover, consumer
demographics have also changed over time. Children are becoming increasingly significant forces in the
market, as are the growing number of older adults. While consumers are better educated overal, many still
lack the arithmetic and literacy skills that are required in today’s more complex, information-intensive
marketplace. Further, many consumers are increasingly interested in knowing the position and activities of
enterprises on a broad range of economic, social and environmental issues, and in taking these into account
when choosing goods and services.

83. The chapeau calls on enterprises to apply fair business, marketing and advertising practices and
to ensure the quality and reliability of the products that they provide. These principles, it is noted, apply to
both goods and services.

34 The first paragraph underscores the importance for enterprises to adhere to required health and
safety standards and the importance for them to provide consumers with adequate health and safety
information on their products.

85. The second paragraph concerns information disclosure. It calls for enterprises to provide
information which is sufficient for consumers to make informed decisions. This would include information
on the financia risks associated with products, where relevant. Furthermore, in some instances enterprises
are legdly required to provide information in a manner that enables consumers to make direct comparisons
of goods and services (for example, unit pricing). In the absence of direct legislation, enterprises are
encouraged to present information, when dealing with consumers, in away that facilitates comparisons of
goods and services and enables consumers to easily determine what the total cost of a product will be. It
should be noted that what is considered to be “sufficient” can change over time and enterprises should be
responsive to these changes. Any product and environmental claims that enterprises make should be based
on adequate evidence and, as applicable, proper tests. Given consumers growing interest in environmental
issues and sustainable consumption, information should be provided, as appropriate, on the environmental
atributes of products. This could include information on the energy efficiency and the degree of
recyclability of products and, in the case of food products, information on agricultural practices.

86. Business conduct is increasingly considered by consumers when making their purchasing
decisions. Enterprises are therefore encouraged to make information available on initiatives they have
taken to integrate social and environmental concerns into their business operations and to otherwise
support sustainable consumption. Chapter 111 of the Guidelines on Disclosure is relevant in this regard.
Enterprises are there encouraged to communicate value statements or statements of business conduct to the
public, including information on the social, ethical and environmental policies of the enterprise and other
codes of conduct to which the company subscribes. Enterprises are encouraged to make this information
available in plain language and in a format that is appealing to consumers. Growth in the number of
enterprises reporting in these areas and targeting information to consumers would be welcome.

87. The third paragraph reflects language that is used in the 2007 Council Recommendation on
Consumer Dispute Resolution and Redress. The Recommendation establishes a framework for developing
effective approaches to address consumer complaints, including a series of actions that industry can take in
this respect. It is noted that the mechanisms that many enterprises have established to resolve consumer
disputes have helped increase consumer confidence and consumer satisfaction. These mechanisms can
provide more practicable solutions to complaints than lega actions, which can be expensive, difficult and
time consuming for al the parties involved. For these non-judicial mechanisms to be effective, however,
consumers need to be made aware of their existence and would benefit from guidance on how to file
complaints, especialy when claims involve cross-border or multi-dimensional transactions.



88. The fourth paragraph concerns deceptive, miseading, fraudulent and other unfair commercial
practices. Such practices can distort markets, at the expense of both consumers and responsible enterprises
and should be avoided.

89. The fifth paragraph concerns consumer education, which has taken on greater importance with
the growing complexity of many markets and products. Governments, consumer organisations and many
enterprises have recognised that this is a shared responsibility and that they can play important roles in this
regard. The difficulties that consumers have experienced in evaluating complex products in financial and
other areas have underscored the importance for stakeholders to work together to promote education aimed
at improving consumer decision making.

0. Paragraph 6 concerns persona data. The increasing collection and use of persona data by
enterprises, fuelled in part by the Internet and technological advances, has highlighted the importance of
protecting personal data against consumer privacy violations, including security breaches.

ol The seventh paragraph underscores the importance of enterprises to work with public authorities
to help prevent and combat deceptive marketing practices more effectively. Co-operation is aso called for
to diminish or prevent threats to public heath and safety and to the environment. This includes threats
associated with the disposal of goods, as well as their consumption and use. This reflects recognition of the
importance of considering the entire life-cycle of products.

92. The eighth paragraph calls on enterprises to take the situations of vulnerable and disadvantaged
consumers into account when they market goods and services. Disadvantaged or vulnerable consumers
refer to particular consumers or categories of consumers, who because of personal characteristics or
circumstances (like age, mental or physical capacity, education, income, language or remote location) may
meet particular difficulties in operating in today’s information-intensive, globalised markets. The
paragraph aso highlights the growing importance of mobile and other forms of ecommerce in global
markets. The benefits that such commerce provides are significant and growing. Governments have spent
considerable time examining ways to ensure that consumers are afforded transparent and effective
protection that is not less in the case of ecommerce than the level of protection afforded in more
traditional forms of commerce.



I X. Science and Technology
Enterprises should:

1 Endeavour to ensure that their activities are compatible with the science and technology (S&T)
policies and plans of the countries in which they operate and as appropriate contribute to the
development of loca and national innovative capacity.

2. Adopt, where practicable in the course of their business activities, practices that permit the
transfer and rapid diffusion of technologies and know-how, with due regard to the protection of
intellectual property rights.

3. When appropriate, perform science and technology development work in host countries to
address loca market needs, as well as employ host country personnel in an S& T capacity and
encourage their training, taking into account commercia needs.

4, When granting licenses for the use of intellectua property rights or when otherwise transferring
technology, do so on reasonable terms and conditions and in a manner that contributes to the long
term sustainable development prospects of the host country.

5. Where relevant to commercial objectives, develop ties with local universities, public research
ingtitutions, and participate in co-operative research projects with local industry or industry
associations.

Commentary on Science and Technology

93. In a knowledge-based and globalised economy where national borders matter less, even for small
or domestically oriented enterprises, the ability to access and utilise technology and know-how is essentia
for improving enterprise performance. Such access is aso important for the realisation of the economy-
wide effects of technological progress, including productivity growth and job creation, within the context
of sustainable development. Multinational enterprises are the main conduit of technology transfer across
borders. They contribute to the national innovative capacity of their host countries by generating, diffusing,
and even enabling the use of new technologies by domestic enterprises and institutions. The R&D
activities of MNEs, when well connected to the national innovation system, can help enhance the economic
and socid progress in their host countries. In turn, the development of a dynamic innovation system in the
host country expands commercia opportunities for MNEs.

A. The chapter thus aims to promote, within the limits of economic feasibility, competitiveness
concerns and other considerations, the diffusion by multinational enterprises of the fruits of research and
development activities among the countries where they operate, contributing thereby to the innovative
capacities of host countries. In this regard, fostering technology diffuson can include the
commercialisation of products which imbed new technologies, licensing of process innovations, hiring and
training of S&T personnel and development of R&D co-operative ventures. When sdlling or licensing
technologies, not only should the terms and conditions negotiated be reasonable, but MNES may want to
consider the long-term developmental, environmental and other impacts of technologies for the home and
host country. In their activities, multinational enterprises can establish and improve the innovative capacity
of their international subsidiaries and subcontractors. In addition, MNEs can call attention to the
importance of local scientific and technologica infrastructure, both physical and ingtitutiona. In this
regard, MNEs can usefully contribute to the formulation by host country governments of policy
frameworks conducive to the development of dynamic innovation systems.



X. Competition
Enterprises should:

1 Carry out their activities in a manner consistent with all applicable competition laws and
regulations, taking into account the competition laws of al jurisdictions in which the activities
may have anti-competitive effects.

2. Refrain from entering into or carrying out anti-competitive agreements among competitors,
including agreements to:

a) fix prices;
b) make rigged bids (collusive tenders);
c) establish output restrictions or quotas; or

d) shareor divide markets by allocating customers, suppliers, territories or lines of
commerce.

3. Co-operate with investigating competition authorities by, among other things and subject to
applicable law and appropriate safeguards, providing responses as promptly and completely as
practicable to requests for information, and considering the use of available instruments, such as
waivers of confidentiality where appropriate, to promote effective and efficient co-operation
among investigating authorities.

4. Regularly promote employee awareness of the importance of compliance with al applicable
competition laws and regulations, and, in particular, train senior management of the enterprisein
relation to competition issues.

Commentary on Competition

95. These recommendations emphasise the importance of competition laws and regulations to the
efficient operation of both domestic and international markets and reaffirm the importance of compliance
with those laws and regulations by domestic and multinational enterprises. They also seek to ensure that all
enterprises are aware of developments concerning the scope, remedies and sanctions of competition laws
and the extent of co-operation among competition authorities. The term “competition” law is used to refer
to laws, including both “antitrust” and “antimonopoly” laws, that variously prohibit: a) anti-competitive
agreements; b) the abuse of market power or of dominance; c) the acquisition of market power or
dominance by means other than efficient performance; or d) the substantial lessening of competition or the
significant impeding of effective competition through mergers or acquisitions.

9%. In general, competition laws and policies prohibit: @) hard core cartels; b) other anti-competitive
agreements; c) anti-competitive conduct that exploits or extends market dominance or market power; and
d) anti-competitive mergers and acquisitions. Under the 1998 Recommendation of the OECD Council
Concerning Effective Action Against Hard Core Cartels, C(98)35/Find, the anticompetitive agreements
referred to in sub @) congtitute hard core cartels, but the Recommendation incorporates differences in
member countries laws, including differences in the laws exemptions or provisions alowing for an
exception or authorisation for activity that might otherwise be prohibited. The recommendations in these
Guidelines do not suggest that enterprises should forego availing themselves of such legally available
exemptions or provisions. The categories sub b) and ¢) are more general because the effects of other kinds



of agreements and of unilateral conduct are more ambiguous, and there is less consensus on what should be
considered anti-competitive.

97. The god of competition policy is to contribute to overal welfare and economic growth by
promoting market conditions in which the nature, quality, and price of goods and services are determined
by competitive market forces. In addition to benefiting consumers and a jurisdiction’s economy as awhole,
such a competitive environment rewards enterprises that respond efficiently to consumer demand.
Enterprises can contribute to this process by providing information and advice when governments are
considering laws and policies that might reduce efficiency or otherwise reduce the competitiveness of
markets.

98. Enterprises should be aware that competition laws continue to be enacted, and that it is
increasingly common for those laws to prohibit anti-competitive activities that occur abroad if they have a
harmful impact on domestic consumers. Moreover, cross-border trade and investment makes it more likely
that anti-competitive conduct taking place in one jurisdiction will have harmful effects in other
jurisdictions. Enterprises should therefore take into account both the law of the country in which they are
operating and the laws of all countries in which the effects of their conduct are likely to be felt.

9. Finally, enterprises should recognise that competition authorities are engaging in more and
deeper co-operation in investigating and chalenging anticompetitive activity. See generdly:
Recommendation of the Council Concerning Co-operation between Member Countries on Anticompetitive
Practices Affecting International Trade, C(95)130/Fina; Recommendation of the Council on Merger
Review, C(2005)34. When the competition authorities of various jurisdictions are reviewing the same
conduct, enterprises facilitation of co-operation among the authorities promotes consistent and sound
decison-making and competitive remedies while also permitting cost savings for governments and
enterprises.

XI. Taxation

1 It is important that enterprises contribute to the public finances of host countries by making
timely payment of their tax liabilities. In particular, enterprises should comply with both the letter
and spirit of the tax laws and regulations of the countries in which they operate. Complying with
the spirit of the law means discerning and following the intention of the legidature. It does not
require an enterprise to make payment in excess of the amount legally required pursuant to such
an interpretation. Tax compliance includes such measures as providing to the relevant authorities
timely information that is relevant or required by law for purposes of the correct determination of
taxes to be assessed in connection with their operations and conforming transfer pricing practices
to the arm’ s length principle.

2. Enterprises should treat tax governance and tax compliance as important elements of ther
oversight and broader risk management systems. In particular, corporate boards should adopt tax
risk management strategies to ensure that the financia, regulatory and reputationa risks
associated with taxation are fully identified and evaluated.

Commentary on Taxation

100. Corporate citizenship in the area of taxation implies that enterprises should comply with both the
letter and the spirit of the tax laws and regulations in al countries in which they operate, co-operate with
authorities and make information that is relevant or required by law available to hem. An enterprise
complies with the spirit of the tax laws and regulations if it takes reasonable steps to determine the



intention of the legidature and interprets those tax rules consistent with that intention in light of the
statutory language and relevant, contemporaneous legidative history. Transactions should not be structured
in away that will have tax results that are inconsistent with the underlying economic consequences of the
transaction unless there exists specific legidation designed to give that result. In this case, the enterprise
should reasonably believe that the transaction is structured in away that gives atax result for the enterprise
which is not contrary to the intentions of the legidature.

101. Tax compliance also entails co-operation with tax authorities and provision of the information
they require to ensure an effective and equitable application of the tax laws. Such co-operation should
include responding in a timely and complete manner © requests for information made by a competent
authority pursuant to the provisions of a tax treaty or exchange of information agreement. However, this
commitment to provide information is not without limitation. In particular, the Guidelines make a link
between the information that should be provided and its relevance to the enforcement of applicable tax
laws. This recognises the need to balance the burden on business in complying with applicable tax laws
and the need for tax authorities to have the complete, timely and accurate information to enable them to
enforce their tax laws.

102. Enterprises’ commitments to co-operation, transparency and tax compliance should be reflected
in risk management systems, structures and policies. In the case of enterprises having a corporate legal
form, corporate boards are in a position to oversee tax risk in a number of ways. For example, corporate
boards should proactively develop appropriate tax policy principles, as well as establish internal tax control
systems so that the actions of management are consistent with the views of the board with regard to tax
risk. The board should be informed about al potentially material tax risks and responsibility should be
assigned for performing internal tax control functions and reporting to the board. A comprehensive risk
management strategy that includes tax will allow the enterprise to not only act as a good corporate citizen
but aso to effectively manage tax risk, which can serve to avoid magjor financial, regulatory and reputation
risk for an enterprise.

103. A member of a multinational enterprise group in one country may have extensive economic
relationships with members of the same multinational enterprise group in other countries. Such
relationships may affect the tax liability of each of the parties. Accordingly, tax authorities may need
information from outside their jurisdiction in order to be able to eval uate those relationships and determine
the tax liability of the member of the MNE group in their jurisdiction. Again, the information to be
provided is limited to that which is relevant to or required by law for the proposed evauation of those
economic relationships for the purpose of determining the correct tax liability of the member of the MNE
group. MNESs should co-operate in providing that information.

104. Transfer pricing is a particularly important issue for corporate citizenship and taxation. The
dramatic increase in global trade and cross-border direct investment (and the important role played in such
trade and investment by multinational enterprises) means that transfer pricing is a significant determinant
of the tax liabilities of members of a multinational enterprise group because it materially influences the
division of the tax base between countries in which the multinational enterprise operates. The arm’s length
principle which is included in both the OECD Mode Tax Convention and the UN Model Double Taxation
Convention between Developed and Developing Countries, is the internationally accepted standard for
adjusting the profits between associated enterprises. Application of the arm’'s length principle avoids
ingppropriate shifting of profits or losses and minimises risks of double taxation. Its proper application
requires multinational enterprises to co-operate with tax authorities and to furnish all information that is
relevant or required by law regarding the sdlection of the transfer pricing method adopted for the
international transactions undertaken by them and their related party. It is recognised that determining
whether transfer pricing adequately reflects the arm’s length standard (or principle) is often difficult both
for multinational enterprises and for tax administrations and that its application is not an exact science.



105. The Committee on Fisca Affairs of the OECD undertakes ongoing work to develop
recommendations for ensuring transfer pricing reflects the arm’s length principle. Its work resulted in the
publication in 1995 of the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations (OECD Transfer Pricing Guidelines) which was the subject of the Recommendation of the
OECD Council on the Determination of Transfer Pricing between Associated Enterprises (members of an
MNE group would normaly fall within the definition of Associated Enterprises). The OECD Transfer
Pricing Guidelines and that Council Recommendation are updated on an ongoing basis to reflect changes
in the globa economy and experiences of tax administrations and taxpayers dealing with transfer pricing.
The arm’s length principle as it applies to the attribution of profits of permanent establishments for the
purposes of the determination of a host State' s taxing rights under atax treaty was the subject of an OECD
Council Recommendation adopted in 2008.

106. The OECD Transfer Pricing Guidelines focus on the application of the arm’s length principle to
evaluate the transfer pricing of associated enterprises. The OECD Transfer Pricing Guidelines aim to help
tax administrations (of both OECD member countries and non-member countries) and multinationa
enterprises by indicating mutually satisfactory solutions to transfer pricing cases, thereby minimising
conflict among tax administrations and between tax administrations and multinational enterprises and
avoiding costly litigation. Multinational enterprises are encouraged to follow the guidance in the OECD
Transfer Pricing Guidelines, as amended and supplemented®, in order to ensure that their transfer prices
reflect the arm’ s length principle.

Note
One of the most broadly accepted definitions of sustainable development isin
the 1987 World Commission on Environment and Development (the
Brundtland Commission): “Development that meets the needs of the present
without compromising the ability of future generations to meet their own
needs.”

One non-OECD adhering country, Brazil, does not apply the OECD Transfer Pricing Guidelines in its
jurisdiction and accordingly the use of the guidance in those Guidelines by multinational enterprises for
purposes of determining taxable income from their operations in this country does not apply in the light of
the tax obligations set out in the legislation of this country. One other non-OECD adhering country,
Argentina, points out that the OECD Transfer Pricing Guidelines are not compulsory initsjurisdiction.



PART II:
IMPLEMENTATION PROCEDURESOF THE OECD GUIDELINES
FOR MULTINATIONAL ENTERPRISES

Decision of the OECD Council on the OECD Guidelinesfor Multinational Enterprises

THE COUNCIL,

Having regard to the Convention on the Organisation for Economic Co-operation and
Development of 14th December 1960;

Having regard to the OECD Declaration on International Investment and Multinational
Enterprises (the “Declaration”), in which the Governments of adhering countries (“adhering
countries’) jointly recommend to multinational enterprises operating in or from their territories
the observance of Guidelines for Multinational Enterprises (the “ Guidelines’);

Recognising that, since operations of multinational enterprises extend throughout the
world, international co-operation on issues relating to the Declaration should extend to all
countries;

Having regard to the Terms of Reference of the Investment Committee, in particular with
respect to its responsibilities for the Declaration [C(84)171(Final), renewed in C/M(95)21];

Considering the Report on the First Review of the 1976 Declaration [C(79)102(Final)], the
Report on the Second Review of the Declaration [C/MIN(84)5(Final)], the Report on the 1991
Review of the Declaration [DAFFE/IME(91)23], and the Report on the 2000 Review of the
Guidelines;

Having regard to the Second Revised Decision of the Council of June 1984 [C(84)90],
amended June 1991 [C/MIN(91)7/ANN1] and repealed on 27 June 2000 [C(2000)96/FINAL];

Considering it desirable to enhance procedures by which consultations may take place on
matters covered by these Guidelines and to promote the effectiveness of the Guidelines,

On the proposal of the Investment Committee:

DECIDES:



|. National Contact Points

L

Adhering countries shall set up National Contact Points to further the effectiveness of the Guidelines
by undertaking promotiona activities, handling enquiries and contributing to the resolution of issues
that arise relating to the implementation of the Guidelines in specific instances, taking account of the
attached procedural guidance. The business community, worker organisations, other non-
governmental organisations and other interested parties shall be informed of the availability of such
facilities.

National Contact Points in different countries shall co-operate if such need arises, on any matter
related to the Guidelines relevant to their activities. As a general procedure, discussions at the national
level should be initiated before contacts with other National Contact Points are undertaken.

Nationa Contact Points shall meet regularly to share experiences and report to the Investment
Committee.

Adhering countries shall make available human and financial resources to their National Contact
Points so that they can effectively fulfil their responsibilities, taking into account internal budget
priorities and practices.

. The I nvestment Committee

The Investment Committee (“the Committee”) shall periodically or at the request of an adhering
country hold exchanges of views on matters covered by the Guidelines and the experience gained in
their application.

The Committee shall periodically invite the Business and Industry Advisory Committee to the OECD
(BIAC), and the Trade Union Advisory Committee to the OECD (TUAC) (the “advisory bodies’),
OECD Watch, aswell as other international partners to express their views on matters covered by the
Guidelines In addition, exchanges of views with them on these matters may be held at their request.

The Committee shall engage with non-adhering countries on matters covered by the Guidelines in
order to promote responsible business conduct worldwide in accordance with the Guidelines and to
create a level playing field. It shall aso strive to co-operate with non-adhering countries that have a
specia interest in the Guidelinesand in promoting their principles and standards.

The Committee shal be responsible for clarification of the Guidelines. Parties involved in a specific
instance that gave rise to arequest for clarification will be given the opportunity to express their views
either oraly or in writing. The Committee shall not reach conclusions on the conduct of individual
enterprises.

The Committee shall hold exchanges of views on the activities of Nationa Contact Points with a view
to enhancing the effectiveness of the Guidelines and fostering functional equivalence of National
Contact Points.

In fulfilling its responsibilities for the effective functioning of the Guidelines, the Committee shall
take due account of the attached procedural guidance.

The Committee shall periodically report to the Council on matters covered by the Guidelines. In its
reports, the Committee shall take account of reports by National Contact Points and the views



expressed by the advisory bodies, OECD Waich, other internationa partners and non-adhering
countries as appropriate.

8. The Committee shall, in co-operation with National Contact Points, pursue a proactive agenda that
promotes the effective observance by enterprises of the principles and standards contained in the
Guidelines It shall, in particular, seek opportunities to collaborate with the advisory bodies, OECD
Watch, other international partners and other stakeholders in order to encourage the positive
contributions that multinational enterprises can make, in the context of the Guidelines, to economic,
environmental and socia progress with a view to achieving sustainable development, and to help
them identify and respond to risks of adverse impacts associated with particular products, regions,

sectors or industries.
I11. Review of the Decision

This Decision shall be periodically reviewed. The Committee shall make proposals for this
purpose.



Procedur al Guidance

|. National Contact Points

Therole of National Contact Points (NCPs) is to further the effectiveness of the Guidelines. NCPs
will operate in accordance with core criteria of visibility, accessibility, transparency and
accountability to further the objective of functional equivalence.

A. Ingtitutional Arrangements

Consistent with the objective of functional equivalence and furthering the effectiveness of the
Guidelines, adhering countries have flexibility in organising their NCPs, seeking the active
support of social partners, including the business community, worker organisations, other non
governmental organisations, and other interested parties.

Accordingly, the National Contact Points:

1

Will be composed and organised such that they provide an effective basis for dealing with the
broad range of issues covered by the Guidelines and enable the NCP to operate in an impartial
manner while maintaining an adequate level of accountability to the adhering government.

Can use different forms of organisation to meet this objective. An NCP can consist of senior
representatives from one or more Ministries, may be a senior government official or a
government office headed by a senior official, be an interagency group, or one that contains
independent experts. Representatives of the business community, worker organisations and other
non-governmental organisations may also be included.

Will develop and maintain relations with representatives of the business community, worker
organisations and other interested parties that are able to contribute to the effective functioning of
the Guidelines.

B. Information and Promotion

The National Contact Point will:

1

Make the Guidelines known and available by appropriate means, including through on-line
information, and in nationa languages. Prospective investors (inward and outward) should be
informed about the Guidelines, as appropriate.

Raise awareness of the Guidelines and their implementation procedures, including through co-
operation, as appropriate, with the business community, worker organisations, other non-
governmental organisations, and the interested public.

Respond to enquiries about the Guidelines from:
a) Other National Contact Points;

b) The business community, worker organisations, other non-governmental
organisations and the public; and



c) Governments of non-adhering countries

C. Implementation in Specific Instances

The National Contact Point will contribute to the resolution of issues that arise relating to
implementation of the Guidelinesin specific instances in a manner that is impartial, predictable,
equitable and compatible with the principles and standards of the Guidelines. The NCP will offer
aforum for discussion and assist the business community, worker organisations, other non
governmental organisations, and other interested parties concerned to deal with the issues raised
in an efficient and timely manner and in accordance with applicable law. In providing this
assistance, the NCP will:

1

2.

3.

Make aninitial assessment of whether the issues raised merit further examination and respond to
the parties involved.

Where the issues raised merit further examination, offer good offices to help the parties involved
to resolve the issues. For this purpose, the NCP will consult with these parties and where
relevant:

a) Seek advice from relevant authorities, and/or representatives of the business
community, worker organisations, other non-governmental organisations, and
relevant experts;

b) Consult the NCP in the other country or countries concerned;

c) Seek the guidance of the Committee if it has doubt about the interpretation of the
Guidelines in particular circumstances,

d) Offer, and with the agreement of the parties involved, facilitate access to consensual
and nontadversarial means, such as conciliation or mediation, to assist the partiesin
dealing with the issues.

At the conclusion of the procedures and after consultation with the parties involved, make the
results of the procedures publicly available, taking into account the need to protect sensitive
business and other stakeholder information, by issuing:

a)

b)

A statement when the NCP decides that the issues raised do not merit further
consideration. The statement should at a minimum describe the issues raised and the
reasons for the NCP' s decision.

A report when the parties have reached agreement on the issues raised. The report should
at a minimum describe the issues raised, the procedures the NCP initiated in assisting the
parties and when agreement was reached. Information on the content of the agreement will
only be included insofar as the parties involved agree thereto.

A statement when no agreement is reached or when a party is unwilling to participate in
the procedures. This statement should at a minimum describe the issues raised, the reasons
why the NCP decided that the issues raised merit further examination and the procedures
the NCP initiated in assisting the parties. The NCP will make recommendations on the
implementation of the Guidelines as appropriate, which should be included in the



statement. Where appropriate, the statement could also include the reasons that agreement
could not be reached.

The NCP will notify the results of its specific instance procedures to the Committee in a timely
manner.

In order to facilitate resolution of the issues raised, take appropriate steps to protect sensitive
business and other information and the interests of other stakeholders involved in the specific
instance. While the procedures under paragraph 2 are underway, confidentiality of the
proceedings will be maintained. At the conclusion of the procedures, if the parties involved have
not agreed on a resolution of the issues raised, they are free to communicate about and discuss
these issues. However, information and views provided during the proceedings by another party
involved will remain confidential, unless that other party agreesto their disclosure or this would
be contrary to the provisions of nationa law.

If issues arise in non-adhering countries, take steps to develop an understanding of the issues
involved, and follow these procedures where relevant and practicable.

D. Reporting

L

2.

Each NCP will report annually to the Committee.

Reports should contain information on the nature and results of the activities of the NCP,
including implementation activities in specific instances.

I1. Investment Committee

1

The Committee will consider requests from NCPs for assistance in carrying out their activities,
including in the event of doubt about the interpretation of the Guidelines in particular
circumstances.

The Committee will, with a view to enhancing the effectiveness of the Guidelines and to
fostering the functiona equivalence of NCPs:

a) Consider the reports of NCPs.

b) Consider a substantiated submission by an adhering country, an advisory body or
OECD Watch on whether an NCP is fulfilling its responsibilities with regard to its
handling of specific instances.

c) Consider issuing a clarification where an adhering country, an advisory body or
OECD Watch makes a substantiated submission on whether an NCP has correctly
interpreted the Guidelines in specific instances.

d) Make recommendations, as necessary, to improve the functioning of NCPs and the
effective implementation of the Guidelines

€) Co-operate with international partners.

f) Engage with interested non-adhering countries on matters covered by the Guidelines
and their implementation.



The Committee may seek and consider advice from experts on any matters covered by the
Guidelines For this purpose, the Committee will decide on suitable procedures.

The Committee will discharge its responsibilitiesin an efficient and timely manner.

In discharging its responsibilities, the Committee will be assisted by the OECD Secretariat,
which, under the overal guidance of the Investment Committee, and subject to the
Organisation’s Programme of Work and Budget, will:

a)

b)

serve as a central point of information for NCPs that have questions on the promotion and
implementation of the Guidelines;

collect and make publicly available relevant information on recent trends and emerging
practices with regard to the promotional activities of NCPs and the implementation of the
Guidelines in specific instances. The Secretariat will develop unified reporting formats to
support the establishment and maintenance of an up-to-date database on specific instances
and conduct regular analysis of these specific instances;

facilitate peer learning activities, including voluntary peer evaluations, as well as capacity
building and training, in particular for NCPs of new adhering countries, on the
implementation procedures of the Guidelines such as promotion and the facilitation of
conciliation and mediation;

facilitate co-operation between NCPs where appropriate; and
promote the Guidelines in relevant international forums and meetings and provide support to

NCPs and the Committee in their efforts to raise awareness of the Guidelines among non
adhering countries.



Commentaries on the Implementation Procedures of the
OECD Guiddinesfor Multinational Enterprises

The Council Decision represents the commitment of adhering countries to further the
implementation of the recommendations contained in the text of the Guidelines. Procedural
guidance for both NCPs and the Investment Committee is attached to the Council Decision.

The Council Decision sets out key adhering country responsibilities for the Guidelines with
respect to NCPs, summarised as follows:

Setting up NCPs (which will take account of the procedural guidance attached to the
Decision), and informing interested parties of the availability of Guidelinesrelated facilities.
Making available necessary human and financial resources.

Enabling NCPs in different countries to co-operate with each other as necessary.

Enabling NCPs to meet regularly and report to the Committee.

The Council Decision aso establishes the Committee's responsibilities for the Guidelines,
including:

Organising exchanges of views on matters relating to the Guidelines.
Issuing clarifications as necessary.

Holding exchanges of views on the activities of NCPs.

Reporting to the OECD Council on the Guidelines.

The Investment Committee is the OECD body responsible for overseeing the functioning of the
Guidelines This responsibility applies not only to the Guidelines, but to al eements of the
Declaration (Nationa Treatment Instrument, and the instruments on Internationa Investment
Incentives and Disincertives, and Conflicting Requirements). The Committee seeks to ensure
that each element in the Declaration is respected and understood, and that they all complement
and operate in harmony with each other.

Reflecting the increasing relevance of responsible business conduct to countries outside the
OECD, the Decision provides for engagement and co-operation with non-adhering countries on
matters covered by the Guidelines This provision alows the Committee to arrange specia
meetings with interested non-adhering countries to promote understanding of the standards and
principles contained in the Guidelines and of their implementation procedures. Subject to
relevant OECD procedures, the Committee may also associate them with special activities or
projects on responsible business conduct, including by inviting them to its meetings and to the
Corporate Responsibility Roundtables.

In its pursuit of a proactive agenda, the Committee will co-operate with NCPs and seek
opportunities to collaborate with the advisory bodies, OECD Watch, and other internationa
partners. Further guidance for NCPsin this respect is provided in paragraph 18.

I. Commentary on the Procedural Guidance for NCPs

7.

National Contact Points have an important role in enhancing the profile and effectiveness of the
Guidelines While it is enterprises that are responsible for observing the Guidelines in their day-
to-day behaviour, governments can contribute to improving the effectiveness of the
implementation procedures. To this end, they have agreed that better guidance for the conduct



and activities of NCPs is warranted, including through regular meetings and Committee
oversight.

Many of the functions in the Procedural Guidance of the Decison are not new, but reflect
experience and recommendations developed over the years. By making them explicit the
expected functioning of the implementation mechanisms of the Guidelines is made more
trangparent. All functions are now outlined in four parts of the Procedural Guidance pertaining to
NCPs. indtitutional arrangements, information and promotion, implementation in specific
instances, and reporting.

These four parts are preceded by an introductory paragraph that sets out the basic purpose of
NCPs, together with core criteria to promote the concept of “functiona equivalence’. Since
governments are accorded flexibility in the way they organise NCPs, NCPs should function in a
visible, accessible, transparent, and accountable manner. These criteria will guide NCPs in
carrying out their activities and will also assist the Committee in discussing the conduct of NCPs.

Core Criteria for Functional Equivalence in the Activities of NCPs

Visibility. In conformity with the Decision, adhering governments agree to
nominate NCPs, and also to inform the business community, worker organisations
and other interested parties, including NGOs, about the availability of facilities
associated with NCPs in the implementation of the Guidelines. Governments are
expected to publish information about their NCPs and to take an active role in
promoting the Guidelines, which could include hosting seminars and meetings on
the instrument. These events could be arranged in co-operation with business,
labour, NGOs, and other interested parties, though not necessarily with all groups
on each occasion.

Accessibility. Easy access to NCPs is important to their effective functioning.
This includes facilitating access by business, labour, NGOs, and other members of
the public. Electronic communications can also assist in this regard. NCPs would
respond to all legitimate requests for information, and also undertake to deal with
specific issues raised by parties concerned in an efficient and timely manner.

Transparency. Transparency is an important criterion with respect to its
contribution to the accountability of the NCP and in gaining the confidence of the
general public. Thus, as ageneral principle, the activities of the NCP will be
transparent. Nonetheless when the NCP offers its “good offices’ in implementing
the Guidelines in specific instances, it will be in the interests of their effectiveness
to take appropriate steps to establish confidentiaity of the proceedings. Outcomes
will be transparent unless preserving confidentiality isin the best interests of
effective implementation of the Guidelines.

Accountability. A more active role with respect to enhancing the profile of the
Guidelines — and their potential to aid in the management of difficult issues between
enterprises and the societies in which they operate — will also put the activities of
NCPsin the public eye. Nationally, parliaments could have aroleto play. Annual
reports and regular meetings of NCPs will provide an opportunity to share



experiences and encourage “best practices” with respect to NCPs. The Committee
will aso hold exchanges of views, where experiences would be exchanged and the
effectiveness of the activities of NCPs could be assessed.

I nstitutional Arrangements

10.

11.

12,

NCP leadership should be such that it retains the confidence of social partners and other
stakeholders, and faosters the public profile of the Guidelines.

Regardless of the structure Governments have chosen for their NCP, they can also establish
multi-stakeholder advisory or oversight bodies to assist NCPs in their tasks.

NCPs, whatever their composition, are expected to develop and maintain relations with
representatives of the business community, worker organisations, other non-governmental
organisations, and other interested parties.

I nformation and Promotion

13.

14.

15.

16.

17.

The NCP functions associated with information and promotion are fundamentally important to
enhancing the profile of the Guidelines.

NCPs are required to make the Guidelines better known and available online and by other
appropriate means, including in national languages. English and French language versions will be
avalable from the OECD, and website links to the Guidelines website are encouraged. As
appropriate, NCPs will aso provide prospective investors, both inward and outward, with
information about the Guidelines.

NCPs should provide information o the procedures that parties should follow when raising or
responding to a specific instance. It should include advice on the information that is necessary to
raise a specific instance, the requirements for parties participating in specific instances, including
confidentiality, and the processes and indicative timeframes that will be followed by the NCP.

In their efforts to raise awareness of the Guidelines, NCPs will co-operate with awide variety of
organisations and individuas, including, as appropriate, the business community, worker
organisations, other non-governmental organisations, and other interested parties. Such
organisations have a strong stake in the promotion of the Guidelines and their institutional
networks provide opportunities for promotion that, if used for this purpose, will greatly enhance
the efforts of NCPs in this regard.

Another basic activity expected of NCPs is responding to legitimate enquiries. Three groups have
been singled out for attention in this regard: i) other NCPs (reflecting a provison in the
Decision); ii) the business community, worker organisations, other non-governmental
organisations and the public; and iii) governments of non-adhering countries.

Proactive Agenda

18.

In accordance with the Investment Committee' s proactive agenda, NCPs should maintain regular
contact, including meetings, with socia partners and other stakeholders in order to:

a) consder new developments and emerging practices concerning responsible business
conduct;



b) support the positive contributions enterprises can make to economic, socia and
environmental progress,

C) participate where appropriate in collaborative initiatives to identify and respond to risks of
adverse impacts associated with particular products, regions, sectors or industries.

Peer Learning

19. In addition to contributing to the Committee’'s work to enhance the effectiveness of the
Guidelines, NCPs will engage in joint peer learning activities. In particular, they are encouraged
to engage in horizontal, thematic peer reviews and voluntary NCP peer evaluations. Such peer
learning can be carried out through meetings at the OECD or through direct co-operation between
NCPs.

I mplementation in Specific I nstances

20. When issues arise relating to implementation of the Guidelinesin specific instances, the NCP is
expected to help resolve them. This section of the Procedural Guidance provides guidance to
NCPs on how to handle specific instances.

21. The effectiveness of the specific instances procedure depends on good faith behaviour of all
parties involved in the procedures. Good faith behaviour in this context means responding in a
timely fashion, maintaining confidentiality where appropriate, refraining from misrepresenting
the process and from threatening or taking reprisals against parties involved in the procedure, and
genuinely engaging in the procedures with a view to finding a solution to the issues raised in
accordance with the Guidelines

Guiding Principles for Specific Instances

22. Consistent with the core criteria for functional equivaence in their activities NCPs should deal
with specific instances in a manner that is:

Impartial. NCPs should ensure impartiality in the resolution of specific instances.

Predictable. NCPs should ensure predictability by providing clear and publicly available
information on their role in the resolution of specific instances, including the provision of
good offices, the stages of the specific instance process including indicative timeframes, and
the potentia role they can play in monitoring the implementation of agreements reached
between the parties.

Equitable. NCPs should ensure that the parties can engage in the process on fair and equitable
terms, for example by providing reasonable access to sources of information relevant to the
procedure.

Compatible with the Guiddlines. NCPs should operate in accordance with the principles and
standards contained in the Guidelines.

Coordination between NCPsin Specific Instances
23. Generdly, issues will be dealt with by the NCP of the country in which the issues have arisen.

Among adhering countries, such issues will first be discussed on the nationa level and, where
appropriate, pursued at the bilateral level. The NCP of the host country should consult with the



24,

NCP of the home country in its efforts to assist the parties in resdving the issues. The NCP of the
home country should strive to provide appropriate assistance in atimely manner when requested
by the NCP of the host country.

When issues arise from an enterprise’s activity that takes place in severa adhering countries or
from the activity of a group of enterprises organised as consortium, joint venture or other similar
form, based in different adhering countries, the NCPs involved should consult with a view to
agreeing on which NCP will take the lead in assisting the parties. The NCPs can seek assistance
from the Chair of the Investment Committee in arriving at such agreement. The lead NCP should
consult with the other NCPs, which should provide appropriate assistance when requested by the
lead NCP. If the parties fail to reach an agreement, the lead NCP should make afinal decisionin
consultation with the other NCPs.

Initial Assessment

25.

26.

217.

In making an initial assessment of whether the issue raised merits further examination, the NCP
will need to determine whether the issue is bona fide and relevant to the implementation of the
Guidelines In this context, the NCP will take into account:

- the identity of the party concerned and its interest in the matter;

- whether the issue is material and substantiated;

- whether there seemsto be a link between the enterprise’ s activities and the issue raised in the
specific instance;

- the relevance of applicable law and procedures, including court rulings;

- how similar issues have been, or are being, treated in other domestic or international
proceedings;

- whether the consideration of the specific issue would contribute to the purposes and
effectiveness of the Guiddlines.

When assessing the significance for the specific instance procedure of other domestic or
international proceedings addressing similar issuesin parallel, NCPs should not decide that issues
do not merit further consideration solely because parallel proceedings have been conducted, are
under way or are available to the parties concerned. NCPs should evaluate whether an offer of
good offices could make a positive contribution to the resolution of the issues raised and would
not create serious prejudice for either of the parties involved in these other proceedings or cause a
contempt of court situation. In making such an evaluation, NCPs could take into account practice
among other NCPs and, where appropriate, consult with the institutions in which the paralel
proceeding is being or could be conducted. Parties should also assist NCPs in their consideration
of these matters by providing relevant information on the parallel proceedings.

Following its initial assessment, the NCP will respond to the parties concerned. If the NCP
decides that the issue does not merit further consideration, it will inform the parties of the reasons
for its decision.

Providing Assistance to the Parties

28.

Where the issues raised merit further consideration, the NCP would discuss the issue further with
parties involved and offer “good offices’ in an effort to contribute informally to the resolution of
issues. Where relevant, NCPs will follow the procedures set out in paragraph C-2a) through C-
2d). This could include seeking the advice of relevant authorities, as well as representatives of the
business community, labour organisations, other non-governmental organisations, and experts.



Consultations with NCPs in other countries, or seeking guidance on issues related to the
interpretation of the Guidelinesmay aso help to resolve the issue.

As part of making available good offices, and where relevant to the issues at hand, NCPs will
offer, or facilitate access to, consensual and non-adversarial procedures, such as conciliation or
mediation, to assist in dealing with the issues a hand. In common with accepted practices on
conciliation and mediation procedures, these rocedures would be used only upon agreement of
the parties concerned and their commitment to participate in good faith during the procedure.

When offering their good offices, NCPs may take steps to protect the identity of the parties
involved where there are strong reasons to believe that the disclosure of this information would
be detrimental to one or more of the parties. This could include circumstances where there may
be a need to withhold the identity of a party or parties from the enterprise involved.

Conclusion of the Procedures

3L

32.

NCPs are expected to aways make the results of a specific instance publicly available in
accordance with paragraphs C-3 and C-4 of the Procedural Guidance.

When the NCP, after having carried out its initial assessment, decides that the issues raised in the
specific instance do not merit further consideration, it will make a statement publicly available
after consultations with the parties involved and taking into account the need to preserve the
confidentiality of sensitive business and other information. If the NCP believes that, based on the
results of itsinitial assessment, it would be unfair to publicly identify a party in a statement on its
decision, it may draft the statement so as to protect the identity of the party.

The NCP may also make publicly available its decision that the issues raised merit further
examination and its offer of good offices to the parties involved.

If the parties involved reach agreement on the issues raised, the parties should address in their
agreement how and to what extent the content of the agreement is to be made publicly available.
The NCP, in consultation with the parties, will make publicly available a report with the results
of the proceedings. The parties may also agree to seek the assistance of the NCP in following-up
on the implementation of the agreement and the NCP may do so on terms agreed between the
parties and the NCP.

If the parties involved fail to reach agreement on the issues raised or if the NCP finds that one or
more of the parties to the specific instance is unwilling to engage or to participate in good faith,
the NCP will issue a statement, and make recommendations as appropriate, on the
implementation of the Guidelines. This procedure makes it clear that an NCP will issue a
statement, even when it feels that a specific recommendation is not called for. The statement
should identify the parties concerned, the issues involved, the date on which the issues were
raised with the NCP, any recommendations by the NCP, and any observations the NCP deems
appropriate to include on the reasons why the proceedings did not produce an agreement.

The NCP should provide an opportunity for the parties to comment on a draft Statement.
However, the statement is that of the NCP and it is within the NCP' s discretion to decide whether
to change the draft statement in response to comments from the parties. If the NCP makes
recommendations to the parties, it may be appropriate under specific circumstances for the NCP
to follow up with the parties on their response to these recommendations. If the NCP deems it
appropriate to follow-up on its recommendations, the timeframe for doing so should be addressed
in the statement of the NCP.



37. Statements and reports on the results of the proceedings made publicly available by the NCPs
could be relevant to the administration of government programs and policies. In order to foster
policy coherence, NCPs are encouraged to inform these government agencies of their statements
and reports when they are known by the NCP to be relevant to a specific agency’s policies and
programs. This provision does not change the voluntary nature of the Guidelines

Transparency and Confidentiality

38. Transparency is recognised as a general principle for the conduct of NCPsin their dealings with
the public (see para. 9 in “Core Criteria’ section, above). However, paragraph C-4 of the
Procedural Guidance recognises that there are specific circumstances where confidentiality is
important. The NCP will take appropriate steps to protect sensitive business information.
Equally, other information, such as the identity of individuals involved in the procedures, should
be kept confidential in the interests of the effective implementation of the Guidelines. It is
understood that proceedings include the facts and arguments brought forward by the parties.
Nonetheless, it remains important to strike a balance between transparency and confidentiality in
order to build confidence in the Guidelines procedures and to promote their effective
implementation. Thus, while paragraph C-4 broadly outlines that the proceedings associated with
implementation will normally be confidentid, the results will normally be transparent.

Issues Arising in Non-Adhering Countries

39. Asnoted in paragraph 2 of the “Concepts and Principles’ chapter, enterprises are encouraged to
observe the Guidelines wherever they operate, taking into account the particular circumstances of
each host country.

In the event Guidelines-related issues arise in a non-adhering country, home NCPs will take
steps to develop an understanding of the issues involved. While it may not adways be
practicable to obtain access to al pertinent information, or to bring all the parties involved
together, the NCP may ill be in a position to pursue enquiries and engage in other fact
finding activities. Examples of such steps could include contacting the management of the
enterprise in the home country, and, as appropriate, embassies and government officias in the
non-adhering country.

Conflicts with host country laws, regulations, rules and policies may make effective
implementation of the Guidelines in specific instances more difficult than in adhering
countries. As noted in the commentary to the General Policies chapter, while the Guidelines
extend beyond the law in many cases, they should not and are not intended to place an
enterprise in a situation where it faces conflicting requirements.

The parties involved will have to be advised of the limitations inherent in implementing the
Guidelinesin non-adhering countries.

Issues relating to the Guidelines in non-adhering countries could also be discussed at NCP
annua meetings with a view to building expertise in handling issues arising in non-adhering
countries.



Indicative Timeframe
40. The specific instance procedure comprises three different stages:

1. Initial assessment and decision whether to offer good offices to assist the parties. NCPs
should seek to conclude an initial assessment within three months, although additional time
might be needed in order to collect information necessary for an informed decision.

2. Assistance to the parties in their efforts to resolve the issues raised: If an NCP decides to
offer its good offices, it should strive to facilitate the resolution of the issues in a timely
manner. Recognising that progress through good offices, including mediation and
conciliation, ultimately depends upon the parties involved, the NCP should, after consultation
with the parties, establish a reasonable timeframe for the discussion between the parties to
resolve the issues raised. If they fail to reach an agreement within this timeframe, the NCP
should consult with the parties on the value of continuing its assistance to the parties; if the
NCP comes to the conclusion that the continuation of the procedure is not likely to be
productive, it should conclude the process and proceed to prepare a statement.

3.  Conclusion of the procedures. The NCP should issue its statement or report within three
months after the conclusion of the procedure.

41. As a genera principle, NCPs should strive to conclude the procedure within 12 months from
receipt of the specific instance. It is recognised that this timeframe may need to be extended if
circumstances warrant it, such as when the issues arose in a non-adhering country.

Reporting to the Investment Committee

42. Reporting would be an important responsibility of NCPs that would also help to build up a
knowledge base and core competencies in furthering the effectiveness of the Guidelines. In this
light, NCPs will report to the Investment Committee in order to include in the Annual Report on
the OECD Guidelines information on al specific instances that have been initiated by parties,
including those that are in the process of an initial assessment, those for which offers of good
offices have been extended and discussions are in progress, and those in which the NCP has
decided not to extend an offer of good offices after an initial assessment. In reporting on
implementation activities in specific instances, NCPs will comply with transparency and
confidentiality considerations as set out in paragraph C-4.

[I. Commentary on the Procedural Guidance for the Investment Committee

43. The Procedura Guidance to the Council Decision provides additional guidance to the Committee
in carrying out its responsibilities, including:
Discharging its responsibilities in an efficient and timely manner.
Considering requests from NCPs for assistance.
Holding exchanges of views on the activities of NCPs.
Providing for the possibility of seeking advice from international partners and experts.

44. The non-binding nature of the Guidelines precludes the Committee from acting as a judicia or
guasi-judicia body. Nor should the findings and statements made by the NCP (other than
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interpretations of the Guidelines) be questioned by a referral to the Committee. The provision
that the Committee shall not reach conclusions on the conduct of individual enterprises has been
maintained in the Decision itself.

The Committee will consider requests from NCPs for assistance, including in the event of doubt
about the interpretation of the Guidelines in particular circumstances. This paragraph reflects
paragraph C-2c¢) of the Procedural Guidance to the Council Decision pertaining to NCPs, where
NCPs are invited to seek the guidance of the Committee if they have doubt about the
interpretation of the Guidelinesin these circumstances.

When discussing NCP activities, the Committee may make recommendations, as necessary, to
improve their functioning, including with respect to the effective implementation of the
Guidelines

A substantiated submission by an adhering country, an advisory body or OECD Watch that an
NCP was not fulfilling its procedura responsibilities in the implementation of the Guidelinesin
specific instances will also be considered by the Committee. This complements provisions in the
section of the Procedural Guidance pertaining to NCPs reporting on their activities.

Clarifications of the meaning of the Guidelines at the multilateral level would remain a key
responsibility of the Committee to ensure that the meaning of the Guidelines would not vary from
country to country. A substantiated submission by an adhering country, an advisory body or
OECD Watch with respect to whether an NCP interpretation of the Guidelines is consistent with
Committee interpretations will also be considered.

In order to engage with non-adhering countries on matters covered by the Guidelines, the
Committee may invite interested non-adhering countries to its meetings, annual Roundtables on
Corporate Responsibility, and meetings relating to specific projects on responsible business
conduct.

Finaly, the Committee may wish to call on experts to address and report on broader issues (e.g.
child labour, human rights) or individual issues, or to improve the effectiveness of procedures.
For this purpose, the Committee could call on OECD in-house expertise, internationa
organisations, the advisory bodies, non-governmental organisations, academics and others. It is
understood that this will not become a panel to settle individua issues.



