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In the case of Jeunesse v. the Netherlands,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Dean SpielmanrRresident,
Josep Casadevall,
Guido Raimondi,
Ineta Ziemele,
Mark Villiger,
Isabelle Berro-Lefévre,
Corneliu Birsan,
Alvina Gyulumyan,
Jan Sikuta,
Luis Lopez Guerra,
Nona Tsotsoria,
Ann Power-Forde,
Isil Karaka,
Vincent A. De Gaetano,
Paul Mahoney,
Johannes Silvis,
Krzysztof Wojtyczekjudges,
and Lawrence Earlyurisconsult,
Having deliberated in private on 13 November 20d@ an 2 July 2014,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. B2I3) against the
Kingdom of the Netherlands lodged with the CourtlemArticle 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Surinamese national, Ms isler Margriet
Jeunesse (“the applicant”), on 1 March 2010.

2. The applicant was represented by Ms G. Lat&awaer practising in
The Hague. The Netherlands Government (“the Govemin were
represented by their Deputy Agent, Ms L. Egmond,thed Ministry of
Foreign Affairs.

3. The applicant alleged that the refusal to exeimgr from the
obligation to hold a provisional residence visa #mel refusal to admit her
to the Netherlands violated her rights under Aetiglof the Convention.

4. The application was allocated to the Third Bectof the Court
(Rule 52 8§ 1 of the Rules of Court). On 4 Deceni?&t? it was declared
partly admissible by a Chamber of that Section coseg of the following
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judges: Josep Casadevall, President, Alvina GyudumyCorneliu Birsan,
Jan Sikuta, Luis Lopez Guerra, Nona Tsotsoria amaddnes Silvis, judges,
and Santiago Quesada, Section Registrar. On 14 2048 the Chamber
relinquished jurisdiction in favour of the Grand @hber, neither of the
parties having objected to relinquishment (Arti8&of the Convention and
Rule 72).

5. The composition of the Grand Chamber was débteanaccording to
the provisions of Article 26 88 4 and 5 of the Centiron and Rule 24 of the
Rules of Court.

6. The applicant and the Government each filedth&ur written
observations (Rule 59 § 1) on the merits. In addjtthird-party comments
were received from the non-governmental organisati®efence for
Children and the Immigrant Council of Ireland — épéndent Law Centre,
the President having authorised them to interveniae written procedure
(Article 36 § 2 of the Convention and Rule 44 § 3).

7. A hearing took place in public in the Human IRg Building,
Strasbourg, on 13 November 2013 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Ms L.EGMOND, Ministry of Foreign Affairs, Deputy Agent
Ms C.KOERT, Ministry of Security and Justice,
Ms L.HANSEN, Immigration and Naturalisation Service,
Mrs N.JANSEN, Immigration and Naturalisation Service, Advisers

(b) for the applicant
Ms G.LATER,
Mr A. EERTINK, Counsel
Mrs M. MARCHESE Adviser

The Court heard addresses by Ms Later and Ms Egnagndell as
answers given by Ms Later, Mr Eertink and Ms Egmtmnduestions put by
judges.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The applicant was born in 1967 and is living ire Hague.

9. In March 1987 the applicant met and startecelationship with
Mr W., who — like the applicant — was born and haddays lived in
Suriname. Both of them had acquired Surinamesemality in 1975 when
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Suriname gained its independence (Article 3 ofAgeeement between the
Kingdom of the Netherlands and the Republic of is|ame concerning the
assignment  of  nationality T@escheidingsovereenkomst  inzake
nationaliteiten tussen het Koninkrijk der Nederlanden de Republiek
Surinameg, see paragraph 62 below). In September 198%hb&cant and
Mr W. started to cohabit in the house of the I&tpaternal grandfather in
Suriname.

10. On 19 October 1991, Mr W. travelled from Same to the
Netherlands, holding a Netherlands visa for theppse of stay with his
father in the Netherlands. In 1993, Mr W. was gedntNetherlands
nationality which entailed the renunciation of Bisrinamese nationality.

11. Mr W. has one sister, two brothers and onélrather who are
living in the Netherlands. Two other half-brothensd one half-sister are
living in Suriname. The applicant has one brott&r, who was expelled
from the Netherlands to Suriname in 2009. The appti has also one half-
brother and one half-sister who are living in thetidrlands. She has
another half-sister who is living in Suriname.

A. The applicant’s requests for a Netherlands redience permit

12. Between 1991 and 1995, the applicant filece fiitnsuccessful
requests for a Netherlands visa for the purposasiting a relative. These
requests were rejected because her sponsterén) was insufficiently
solvent, had failed to sign the required affidavdaf support
(garantverklaring or had failed to supply sufficient informationqrered
for the assessment of the visa request. The appldid not challenge any
of these rejections in administrative appeal prdoess.

13. On 19 November 1996 the applicant filed ahsuisa request for the
purpose of visiting a relative. After this requdsid been granted on
4 March 1997, the applicant entered the Netherlamd$2 March 1997 and
did not return to Suriname when her visa expiredids later. To date, she
has been staying in the Netherlands. She livedatteRlam until 20 July
1998, when she moved to The Hague. Since 17 Deaetd88 she has
been living at the same address in The Hague.

1. The request of 20 October 1997

14. On 20 October 1997, the applicant appliedafoesidence permit.
According to the applicant, she had done so forphmose of taking up
residence with her Netherlands-national partnerWir According to the
Government, the applicant's stated aim had beentai® up “paid
employment”. On 16 February 1998, the Deputy Marisbf Justice
(Staatssecretaris van Justitidecided not to process the applicatibaifen
behandeling stelldnas the applicant had on two occasions failedpfmear
in person before the immigration authorities foe thurpose of giving
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further information about her application. When, IdhFebruary 1998, the
applicant’s lawyer had requested a new appointroerthe ground that she
would be unable to attend the interview schedutedl® February 1998,
she was informed by the immigration authorities thaespite her lawyer’s
absence — the applicant should appear in persoa.applicant did not
appear on 16 February 1998. The Deputy Ministercigion of
16 February 1998 was notified to the applicant 8f-@bruary 1998 and she
was ordered to leave the Netherlands within sewss.d

15. The applicant filed an objectiobezwaa) against the decision of
16 February 1998. As this objection was denied ensipe effect, she
applied for a provisional measunefrlopige voorzieningin the form of a
court injunction preventing her expulsion pendihg tletermination of her
objection. This application was rejected on 23 Dawoer 1999 by the
Acting President of the Regional Coureé¢htbank of The Hague sitting in
Haarlem. The applicant’'s objection against the sieni of 16 February
1998 was rejected by the Deputy Minister on 17 aanW2000. The
applicant’s appeal against this decision to theiéted Court of The Hague
and her accompanying application for a provisianahsure were rejected
on 12 July 2001 by the Regional Court of The Hagjtteng in Utrecht. No
further appeal lay against this ruling.

16. In the meantime, the applicant had married¥ron 25 June 1999
and, in September 2000, a son was born of thisiagar Under the
Netherlands nationality rules, the applicant’s @l a Netherlands national.
Since the child was unwell, he required lengthatireent in hospital. He is
currently attending secondary school and has nithhgoblems.

2. The request of 20 April 2001

17. On 20 April 2001, the applicant applied unssstully for a
residence permit on the basis of the so-called etgear policy
(driejarenbeleid or for compelling reasons of a humanitarian ratunder
this three-year policy a residence permit couldgbented if a request for
such a permit had not been determined within aodeoif three years for
reasons not imputable to the petitioner and pralittext there were no
contra-indications such as, for instance, a criiniaeord. In the course of
the proceedings on this request, the provisionasmes judge
(voorzieningenrechtgrof the Regional Court of The Hague sitting in
Amsterdam granted the applicant's request for avipi@nal measure
(injunction on removal) on 23 February 2004. Thealfidecision was given
on 17 May 2004 by the Regional Court of The Hagtimg in Amsterdam.

18. On 10 December 2005, a second child was bbtheoapplicant’s
marriage. This child also holds Netherlands natipna
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3. The request of 23 January 2007

19. On 23 January 2007, the applicant filed a esgjdior a residence
permit for the purpose of stay with her childrentle Netherlands. This
request was rejected because the applicant didholwt the required
provisional residence visan@chtiging tot voorlopig verblijf Such a visa
has to be applied for at a Netherlands missiomeénpietitioner’s country of
origin and it is a prerequisite for the grant of residence permit
(verblijfsvergunning which confers more permanent residence righte Th
applicant was not exempted from the obligation twdha provisional
residence visa. She challenged this decision uesstudly in administrative
appeal proceedings in which the final decision teék&n by the Regional
Court of The Hague sitting in Haarlem on 19 ApfiDZ.

20. On 7 May 2007, the applicant requested theuyeMinister of
Justice to reconsidethéroverwegen the negative decision on her last
request. On 28 September 2007, the applicant &lemplaint with the
Deputy Minister on account of the latter’s failucereply to her request for
reconsideration. By letter of 12 November 2007, theputy Minister
informed the applicant that although her compla@oncerning delay was
well-founded there was no reason for a reconsimerat the decision.

4. The request of 28 September 2007

21. On 28 September 2007, the applicant appliedafagrant of a
residence permit at the discretion of the Deputynider gonform
beschikking staatssecretaribased on grounds of special and individual
circumstancesvanwege bijzondere en individuele omstandighgeden

22. On 7 July 2008, the Deputy Minister of Justiegected this
application. The applicant filed an objection withe Deputy Minister
against this decision as well as an applicatiothéoRegional Court of The
Hague for a provisional measure (injunction on reahopending the
objection proceedings). On 17 November 2008, havioted that this
request was not opposed by the Deputy MinisterRibgional Court of The
Hague granted the provisional measure. On 11 M20€9, after a hearing
on the applicant’s objection held on 15 January92@de Deputy Minister
rejected the applicant’s objection.

23. The applicant’s appeal against the decisiohloMarch 2009 to the
Regional Court of The Hague and her accompanyingicgtion for a
provisional measure in the form of an injunctionhem removal pending the
determination of her appeal were rejected on 8 Déee 2009 by the
provisional-measures judge of the Regional CourTloé Hague sitting in
Haarlem. In its relevant part, this ruling read$adi®ws:

“2.11 It is not in dispute that the appellant does hold a valid provisional
residence visa and that she is not eligible foemamption from the requirement to
hold such a visa under section 17 § 1 of the Ali&ws 2000 {reemdelingenwet
2000 or section 3.71 8 2 of the Aliens Decree 200@€émdelingenbesluit 20D0t is
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only in dispute whether reason dictates that tHergdiant should exempt the appellant
from the obligation to hold a provisional residendéga on the basis of section 3.71
8§ 4 of the Aliens Decree [for reasons of excepfiomardship énbillijkheid van
overwegende aajil

2.12 The Regional Court finds that the defendantccreasonably conclude that in
the present case there are no special and indivdt@mstances on the basis of
which insistence on compliance with the visa regmient would entail exceptional
hardship. ...

2.18 The appellant’s reliance on Article 8 of thenvention fails. There is family
life between the appellant and her husband andnivr children, but the defendant’s
refusal to exempt her from the obligation to holgravisional residence visa does not
constitute an interference with the right to resdec family life as the defendant’s
decision did not deprive her of a residence peemdtbling her to enjoy her family life
in the Netherlands.

2.19 It does not appear that there is a posithl@ation for the Netherlands State
under Article 8 of the Convention to exempt the leamt, contrary to the policy
pursued in this area, from the obligation to holpravisional residence visa. It is of
importance at the outset that there has been rneaagpce of any objective obstacle to
the enjoyment of family life outside the Netherlan@aking into account the young
age of the appellant’s children, it can also reabbnbe expected that they would
follow the appellant to Suriname for the duratidnttee proceedings relating to the
provisional residence visa. This is not alteredthg fact that both children are
Netherlands nationals. The fact that the appeBamtisband is currently being
detained gives no cause for finding that ... th&n objective obstacle.

2.20 The appellant has cited the judgments oftlm®pean Court of Human Rights
in the cases dRodrigues da Silvfand Hoogkamer v. the Netherlana®. 50435/99,
ECHR 2006-1],Said Botanv. the Netherlandéstriking out), no. 1869/04, 10 March
2009] and Ibrahim Mohamed|[v. the Netherlandg(striking out), no. 1872/04,
10 March 2009]. This cannot succeed, for the foltmvreasons. The case of
Rodrigues da Silvadid not concern a temporary separation in connectigth
maintaining the requirement to hold a provisioraidence visa, so the case cannot be
said to be comparable. In the caseSaifl BotarandIbrahim Mohamedhe European
Court found that the reasons for lodging the compdshad been removed, because a
residence permit had been granted to the complamanhose cases. For that reason,
their complaints were not considered further. TlegiBnal Court fails to see in what
manner the European Court’s findings in those tages could be of relevance to the
appellant’s case.

2.21 The appellant has further invoked Articlef2he International Convention on
the Rights of the Child. In so far as the provisiomvoked entail a directly applicable
norm, they have no further implications beyond fée that in proceedings such as
those at hand, the interests of the children comtemust be taken into account. In
the decision of 11 March 2009, the situation ofdpeellant’s two minor children was
explicitly taken into account in the assessment.tie provisions invoked do not
contain a norm as regards the weight that mustibengn a concrete case to the
interests of a child, there is no ground for firglithat those provisions have been
violated.

2.22 The Regional Court will declare the appe&bunded.”

24. On 2 August 2009, upon his return to the Nédhes from a trip to
Suriname for the funeral of his foster mother, #pplicant’s husband had
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been found to have swallowed cocaine pellets. He maced in pre-trial
detention. On 8 October 2009, a single-judge charfpmditierechte) of the
Haarlem Regional Court convicted him of offencesleamthe Opium Act
(Opiumwe) and sentenced him to seven months’ imprisonm@nt.the
basis of this conviction, the Netherlands Royal €abulary Koninklijke
Marechaussee included his name on a blacklist provided to imerl
companies operating direct flights between the 8iddinds and Aruba, the
former Netherlands Antilles, Suriname and VenezukEla name was to
remain on the list for a period of three years, dhe being to prevent him
from reoffending. On 31 December 2009, after hadagred his sentence,
the applicant’s husband was released from prisas.neme was removed
from the airline blacklist on 2 August 2012.

25. The applicant's appeal of 7 January 2010 ® Aldministrative
Jurisdiction Division of the Council of Stat&ffleling bestuursrechtspraak
van de Raad van Statagainst the judgment of 8 December 2009 of the
provisional-measures judge of the Regional CourtToe Hague was
dismissed on 6 July 2010. The Administrative Juctsoh Division found
that the appeal did not provide grounds for quashine impugned ruling
(kan niet tot vernietiging van de aangevallen uiggk leiden. Having
regard to section 91 § 2 of the Aliens Act 2000,fuxther reasoning was
called for as the arguments submitted did not ramsequestions requiring a
determination in the interest of legal unity, legivelopment or legal
protection in the general sense. No further aplagadgainst this decision.

5. The request of 16 April 2010

26. In the meantime, the applicant filed a fifdfguest on 16 April 2010
for a residence permit with the Minister of Justigknister van Justitigfor
the purpose of stay with a child, arguing that sheuld be exempted from
the obligation to hold a provisional residence wosagrounds of special and
individual circumstances.

27. This request was rejected on 11 May 2010 byMmister, who held
that there was no reason to exempt the applicant the obligation to hold
a provisional residence visa and that the refusal kesidence permit was
not contrary to Article 8 of the Convention. Whdecepting that there was
family life within the meaning of Article 8 betweethe applicant, her
husband and their children, the Minister found thate was no interference
with the right to respect for family life as thdusal to grant the applicant’s
request for exemption did not deprive her of ad®sce permit which
enabled her to exercise her family life in the Neldnds.

28. As to the question whether the applicant'sitsgunder Article 8
entailed a positive obligation for the Netherlandsgrant her a residence
permit, the Minister found that the interests oé tNetherlands State in
pursuing a restrictive immigration policy outweighdhe applicant’s
personal interest in exercising her right to fantig in the Netherlands. In
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balancing these competing interests, the Ministek tinto account the
following: already in Suriname and before her ariv the Netherlands the
applicant had been in a relationship with her airspouse; she had entered
the Netherlands without having been granted erégrance for joining her
partner as required under the relevant immigratioles; and she had
created her family in the Netherlands without hodda residence permit.
When it transpired in the course of the proceedihgs the applicant was
pregnant, the Minister further held that it had beén established, nor did it
appear that the applicant would be unable — shdwspitalisation be
necessary — to give birth in a hospital in Surinanéhat there would be
any insurmountable objective obstacles to the éserof family life in
Suriname. On this point, the Minister noted thattdduwas spoken in
Suriname and that the transition would not theestws particularly difficult
for the applicant’s children, who could continueitheducation in Suriname
in a normal manner.

29. The Minister added that the mere fact thatghaicant’s spouse and
children were Netherlands nationals did not erdgailautomatic obligation
for the Netherlands authorities to grant the applica residence permit, or
lead to the conclusion that the exercise of faiifiéwould only be possible
in the Netherlands. The Netherlands authorities|dconot be held
responsible for the consequences of the applicaetrsonal choice to come
to, settle and create a family in the Netherlandbout any certainty as to
her entitlement to permanent residence. In thenlalg exercise, the
Minister attributed decisive weight to the factttti@e applicant had never
resided lawfully in the Netherlands and that theras no indication
whatsoever that it would be impossible to exerfaseily life in Suriname.

30. The Minister further rejected the applicamirgument that she ought
to be exempted from the visa requirement, on tleskihatinter alia the
length of the applicant’s stay in the Netherlandswa consequence of her
personal choice to continue to remain there. She rhat with several
refusals of her applications for a Netherlandsdeste permit but had
nevertheless opted each time to file a fresh reqtiass accepting the risk
that, at some point in time, she would have todeiére Netherlands, at least,
temporarily. The Minister further considered thhé tapplicant had been
born and raised in Suriname where she had resided af her life and,
given her age, she should be regarded as capatdtuafing to and fending
for herself in Suriname, if need be with financald/or material support
from the Netherlands, pending the determinatioramfapplication for a
provisional residence visa to be filed by her irrigame. The Minister
concluded on this point that the case disclosedinmomstances warranting
a finding that the decision not to exempt the agpli from the visa
requirement constituted exceptional hardship withm meaning of section
3.71 8 4 of the Aliens Decree 2000.
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31. On 17 May 2010, the applicant filed an objattiagainst this
decision with the Minister. She filed additionalbgnds for her objection
and furnished further information by letters of &@d 25 May and 8 June
2010.

32. On 2 July 2010, the applicant requested thgidRal Court of The
Hague to issue a provisional measure (injunctiorexoulsion pending the
outcome of the objection proceedings).

33. On 3 August 2010, following a court hearindgdhen 28 July 2010
and having regard to pending proceedings takerhbyapplicant seeking
deferral of her removal under section 64 of theeAd Act 2000 (see
paragraph 53 below), the provisional-measures juddbe Regional Court
of The Hague sitting in Amsterdam rejected the estjdor a provisional
measure on the basis that it was moot.

34. On 19 December 2011 the Minister rejectechfijdicant’s objection
of 17 May 2010. An appeal by the applicant agathst decision was
rejected on 17 July 2012 by the Regional Court bé Hague sitting in
Dordrecht. In so far as relevant, its judgment sead

“2.4.1. It must be examined whether the defendanid have refused to exempt
the appellant from the obligation to hold a prowsl residence visa, as required
under section 3.71 § 1 of the Aliens Decree 20@00the ground that removal is not
contrary to Article 8 of the Convention.

2.4.2. It is not in dispute between the partiest there is family life between the
appellant and her husband and their three minddreln. Refusing the application
[for a residence permit] does not constitute imtemice within the meaning of
Article 8 § 2 of the Convention. No residence pérmhich actually enabled the
appellant to enjoy family life in the Netherlandashbeen taken away from her. The
subsequent question arises whether there exist fagth and circumstances that the
right to respect for family life may be said to &hta positive obligation for the
defendant to allow the applicant to reside [in tdetherlands]. In making this
assessment, a ‘fair balance’ must be found betweeithe one hand, the interests of
the alien concerned in enjoying family life in thietherlands and, on the other, the
general interest of the Netherlands State in pagsairestrictive immigration policy.
In this balancing exercise, the defendant hastaioemargin of appreciation.

2.4.3. It was reasonable for the defendant toclattmore weight to the general
interest of the Netherlands State than to the patdaterests of the appellant and her
family members. The defendant did not have to aceepobligation to grant the
appellant residence in the Netherlands on the lediisticle 8 of the Convention. In
this balancing exercise, the defendant was entidedleigh heavily to the appellant’s
disadvantage the fact that she had started faifelynl the Netherlands when she had
not been granted a residence permit for this perpesd that she had further
intensified her family life despite the refusaltar requests for residence. This is not
altered by the fact that for a certain period thpedlant was lawfully resident while
awaiting the outcome of proceedings concerningjaest for a residence permit.

2.4.4. The defendant was entitled to take thetiposthat the consequences of the
appellant’s choices were at her own risk. Accordimghe case-law of the European
Court of Human RightsRodrigues da Silva and Hoogkamer v. the Netherlands
[no. 50435/99, ECHR 2006-1]), where family life hatarted while no residence
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permit for that purpose has been granted, remoilblead to a violation of Article 8
only in the most exceptional circumstances. Thesligpt has not established that, as
regards her and her family, there are such examgdtiircumstances. Her reliance on
the judgments inRodrigues da Silva and Hoogkamand Nunez v. Norway
(no. 55597/09, 28 June 2011) fails, as her sitndaiamot comparable to the one in the
cases ofRodrigues da Silvand Nunez In those cases it was established that the
children could not follow their mother to the coynof origin. With the removal of
the mother, contact with the children would becomg@ossible. However, in the
appellant’'s case, it has not become sufficientlyaapnt that her husband and children
could not follow her to her country of origin to mtue family life there. The
appellant has insufficiently demonstrated that faamily members will encounter
difficulties in entering Suriname. The consequeantéder husband’s inclusion on a
blacklist is that airlines can refuse to allow hom direct flights from the Netherlands
to the Netherlands Antilles, Aruba, Suriname andné#zeela during the period
between 2 August 2009 and 2 August 2012. This doesnean that it is self-evident
that the husband will not be admitted to Surinafiifee appellant has not established
that it would be impossible for her husband to éfae Suriname in another manner.
In addition, it is important to note that regisioat on the blacklist is only of a
temporary nature.

2.4.5. No other circumstances have appeared obatis of which the existence of
an objective obstacle to continued family life iaril@ame must be accepted. There is
also no question of excessive formalism. The app&# situation is not comparable
to the one in the case Bodrigues da Silvarhe defendant has taken the interests of
the minor children sufficiently into account in thalancing exercise. The children
were all born in the Netherlands and hold Netheldanationality. At the time the
impugned decision was taken, they were respectigldyen, six and one year old.
The children have always lived in the Netherlardthough the oldest child has built
up bonds with the Netherlands, the defendant dichawe to accept this as a basis for
holding that the children could not take root irriBame. In this connection it is also
relevant that Dutch is spoken in Suriname andhbét parents hail from Suriname.

2.4.6. This is not altered by the fact that thpadjant’'s husband and children hold
Netherlands nationality and, on the basis of Aetid0 of the Treaty on the
Functioning of the European Union (hereinafter “TFE can derive rights from their
EU citizenship. It can be deduced from the consiti@ns of the Court of Justice of
the European Union (hereinafter ‘ECJ’) in tbereci et aljudgment of 15 November
2011 (C-256/11), in which a further explanationgisen of the Ruiz Zambrano
judgment of 8 March 2011 (C-34/09), that in answngtthe question whether a citizen
of the EU who enjoys family life with a third-couptnational will be denied the right
to reside in EU territory flowing directly from Acle 20 of the TFEU, only a limited
importance is given to the right to respect for ifgriife. As follows from paragraphs
68 and 69 of th®erecijudgment, this right is not, as such, protected\iticle 20 of
the TFEU but by other international, EU and doneesties and regulations, such as
Article 8 of the Convention, Article 7 of the Chartof Fundamental Rights of the
European Union, EU Directives and section 15 ofAliens Act 2000. In answering
this question the desire of family members to ®sid a nuclear family unit in the
Netherlands or the European Unioniger alia, also of limited importance.

2.4.7. The situation of an EU citizen being derttealright to reside in EU territory
arises only when the EU citizen is so dependertherthird-country national that, as a
consequence of the decision by the defendant, fiadather choice than to stay with
that national outside EU territory. In the appdilsutase, that has not occurred. The
appellant’s children can be cared for by their datfThe father also has Netherlands
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nationality. The appellant’'s husband and childree aot obliged or actually
compelled to go with her to Suriname in connectisith the application for a
provisional residence visa. Their rights as Elzeitis are thus not breached.

2.4.8. It was reasonable for the defendant to thiee view that there was no
appearance of very special individual circumstarieading to undue hardship. The
proceedings concerning the appellant’s previousiests for a residence permit and
the course of events during her placement in dlidetention for removal purposes
cannot be regarded as such. The lawfulness of #asidns taken in those
proceedings cannot be examined in the present hppeaedings. The appellant has
further not substantiated her claim that, when sllemitted her first request for a
residence permit, she complied with all the requiats and that she should then
have been granted a residence permit. ..."

The Regional Court went on to find that the appiichad not
substantiated her alleged medical problems or wissd problems
should lead to exempting her from the obligatiorhtdd a provisional
residence visa. The court further found that th@lieant had not
demonstrated her claim that, apart from the requerd to hold a
provisional residence visa, she met all requiresétthe issuance of a
residence permit.

35. On 14 August 2012, the applicant filed a ferthppeal with the
Administrative Jurisdiction Division. No further formation about the
proceedings on this latest request for a residgma@nit has been
submitted by the parties.

B. Main steps taken aimed at the applicant's remal from the
Netherlands and her placement in aliens’ detention

36. On 5 January 2007, the aliens’ police ordénedapplicant to report
to them on 10 January 2007 so that she could edevith notice to leave
the country within two weeks. This order was witnn owing to the
applicant’s third request for a residence pernédfion 23 January 2007
(see paragraph 19 above).

37. On 26 February 2010, the applicant’'s lawyes wdormed by the
aliens’ police that — as the applicant’'s appealireagathe judgment of
8 December 2009 (see paragraphs 23 and 25 abavepdhave suspensive
effect — they would proceed with the applicant'sioval.

38. On 10 April 2010, having failed to respond @aosummons of
4 March 2010 to report to the aliens’ police, thpplacant was placed in
aliens’ detention \reemdelingenbewaring for removal purposes in
accordance with section 59 § 1 (a) of the Aliens 2@00. She was taken to
the Zeist detention centre where she was founc tpregnant, her due date
being 14 December 2010.

39. The applicant’s three successive release segjweere rejected by
the Regional Court of The Hague sitting in Rottendan 27 April, 1 June
and 8 July 2010, respectively. In each decisioa, Regional Court found
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that there were sufficient prospects of expulsiathiw a reasonable time
frame and that the Netherlands authorities weresydog the applicant’s

removal with sufficient diligence. In its rulingthe Regional Court also
rejected the applicant’s arguments that her pregneendered her detention
contrary to Article 3 and that, against that baokgd, her conditions of
detention were incompatible with that provision.tiis context, in a letter
of 29 June 2010 and addressed to the applicamtigelawho submitted it in

the proceedings to the Regional Court, the Nethddaection of Amnesty
International expressed its concern about the egmqtfis placement in

aliens’ detention. Although aware that the applidzad failed to respect the
duty to report imposed on her, Amnesty Internati@easidered that a less
severe measure than deprivation of liberty wouldaperopriate in the

particular circumstances of the applicant’s case.

40. In the course of her placement in aliens’ ckie, the applicant, on
28 June, 15 July and 3 August 2010, also filed damis about her
conditions of detention with the competent SupemyisBoard Commissie
van Toezicht of the two detention centres where she was hElegse
complaints were decided in two decisions given @nafhd 29 November
2010, respectively. Apart from the applicant’s cdamt of 28 June 2010
that she had been required to wear restraints gliuransports to hospital,
which was accepted as well-founded in the decisfo29 November 2010,
the applicant's complaints were dismissed. On 6eJR@11 the Appeals
Board peroepscommisgieof the Council for the Administration of
Criminal Justice and Juvenile Protectidtaéd voor Strafrechtstoepassing
en Jeugdbeschermipggave final decisions on the applicant’'s appeals
against the decisions of 12 and 29 November 2Qifeld that the use of
restraints for pregnant women was impermissibleal#o held that the
applicant had received too little supplementaryitiab upon arrival at the
Rotterdam detention centre. These complaints wamsidered by the Court
in its decision on admissibility of 4 December 2{&8e paragraph 4 above)
and were declared inadmissible for the reasonsuggherein.

41. The applicant was released from aliens’ detergn 5 August 2010
and her third child was born on 28 November 2010.

42. On 25 September 2012, the Consulate Genergbuoihame in
Amsterdam issued a Surinamese passport to thecappliwhich is valid
until 25 September 2017.

[I. RELEVANT DOMESTIC AND SURINAMESE LAW

A. Dutch immigration law and policy

43. Until 1 April 2001, the admission, residenced aexpulsion of
foreign nationals were regulated by the Aliens 2865 {/reemdelingenwet
1965. Further rules were laid down in the Aliens Decre
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(Vreemdelingenbeslgjt the Regulation on Aliens Vforschrift
Vreemdelingen and the Aliens Act Implementation Guidelines
(Vreemdelingencirculaite The General Administrative Law AcAlgemene
Wet Bestuursrechtapplied to proceedings under the Aliens Act 1965,
unless indicated otherwise in this Act.

44. Under section 4:5 § 1 of the General Admiatste Law Act, an
administrative authority may decide not to procasgetition where the
petitioner has failed to comply with any statutonye for processing the
petition or where the information and documentsvigled are insufficient
for assessing the petition, provided that the ipettr has been given the
opportunity to complete the petition within a peridixed by the
administrative authority concerned.

45. Under section 41 § 1 (c) of the Aliens Deci885, foreign nationals
wishing to reside in the Netherlands for more tlihree months were
required to hold, for admission to the Netherlands,valid passport
containing a valid provisional residence visa issiy a diplomatic or
consular mission of the Netherlands in the counfrgrigin or permanent
residence, or failing that, the nearest countryvinich such a mission is
established. The purpose of the requirement ofwisia was,nter alia, to
prevent unauthorised entry and residence in thehd¥leinds. Failing a
provisional residence visa, entry and residenceh@ Netherlands were
contrary to the provisions of the Aliens Act 196%owever, lack of a
provisional residence visa could not lead to agafwf a residence permit
if, at the time of the application, all the othenditions had been met.

46. On 1 April 2001, the Aliens Act 1965 was regld by the Aliens
Act 2000. On the same date, the Aliens DecreeRigulation on Aliens
and the Aliens Act Implementation Guidelines wesplaced by new
versions based on the Aliens Act 2000. Unless atdit otherwise in the
Aliens Act 2000, the General Administrative Law Acintinued to apply to
proceedings on requests by aliens for admissionresidence.

47. According to the transitional rules, set auséction 11 of the Aliens
Act 2000, an application for a residence permitalthivas being processed
at the time this Act entered into force was to besidered as an application
under the provisions of the Aliens Act 2000. Beeans transitional rules
were laid down for the substantive provisions oé thliens’ law, the
substantive provisions of the Aliens Act 2000 tedlect immediately.

48. Section 1 (h) of the Aliens Act 2000, as ircéoat the material time,
provided:

“In this Act and the provisions based upon it tb#ofving expressions shall have
the following meanings: ...

(h) provisional residence visa: a visa issued bietherlands diplomatic or consular
mission in the country of origin or in the county ordinary residence or by the
Office of the Governor of the Netherlands Antiltasby the Office of the Governor of
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Aruba in those countries, with the prior authoimatof Our Minister for Foreign
Affairs, for a stay of longer than three months;”

49. Section 8(a), (), (h) and (j) of the Alienst&2000 states:
“An alien is lawfully resident in the Netherlandsly

(a) on the ground of a residence permit for adigeriod as referred to in section 14
[of this Act, i.e. a residence permit granted foother purpose than asylumy; ...

(c) on the ground of a residence permit for adiperiod as referred to in section 28
[of the Act; i.e. a residence permit granted foldas]; ...

(f) pending a decision on an application for tksue of a residence permit as
referred to in sections 14 and 28 in circumstandssre, by or pursuant to this Act or
on the ground of a judicial decision, expulsionteé applicant should not take place
until the decision on the application has beenmive

(h) pending a decision on a notice of objecti@vjew or appeal, in circumstances
where, by or pursuant to this Act or on the grounida judicial decision, expulsion of
the applicant should not take place until the deni®n the notice of objection or
notice of appeal has been given; ...

(i) if there are obstacles to the expulsion asrrefl to in section 64; ...”

50. Section 16 § 1(a) of the Aliens Act 2000 reads

“1. An application for the issue of a residenceniefor a fixed period as referred
to in section 14 may be rejected if:

(a) the alien does not possess a valid provisistience visa which corresponds
to the purpose of the residence for which applicatias been made for a residence
permit;”

51. Section 27 of the Aliens Act 2000 providesjtsrelevant part, as
follows:
“1. The consequences of a decision rejecting gulicgtion for the issue of a

residence permit for a fixed period as referreéhtsection 14 or a residence permit
for an indefinite period as referred to in sectiihshall be, by operation of law, that:

(a) the alien is no longer lawfully resident, wdeanother legal ground for lawful
residence exists;

(b) the alien should leave the Netherlands ofolma volition within the time limit
prescribed in section 62, failing which the alieaynbe expelled, and

(c) the aliens supervision officers are authorisgter the expiry of the time limit
within which the alien must leave the Netherlanfikise own volition, to enter every
place, including a dwelling, without the consentlod occupant, in order to expel the
alien.

2. Paragraph 1 shall apptytatis mutandisf:

(a) it has been decided under section 24 or useéetion 4:5 of the General
Administrative Law Act that the application will hbe processed; ...”

52. Section 62 8 1 of the Aliens Act 2000 reads:

“After the lawful residence of an alien has endsel must leave the Netherlands of
his own volition within four weeks.”
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53. Section 64 of the Aliens Act 2000 provides:

“An alien shall not be expelled as long as his theat that of any of the members of
his family would make it inadvisable for him toved.”

54. Section 3.71 § 1 of the Aliens Decree 200dsea

“The application for a fixed-term residence perrad,referred to in section 14 of the
Act shall be rejected if the alien does not holdilid provisional residence visa.”

55. According to section 3.1 8§ 1 of the Aliens Eec2000, a foreign
national who has made an application for a resielggermit is not to be
expelled, unless that application, according toNheister, merely repeats
an earlier application.

56. Under the Aliens Act Implementation Guidelin@)00, the
obligation for a foreign national to obtain a pwhal residence visa
allows the Netherlands authorities to check thatftreign applicant meets
all the conditions for the grant of that visa prior his or her entry into
national territory. The power to grant a provisibresidence visa is vested
in the Netherlands Minister of Foreign Affairs. Aapplication for a
provisional residence visa is, in principle, assdssn the basis of the same
criteria as a residence permit. Only once suctsa kas been issued abroad
may the holder travel to the Netherlands and apgptya Netherlands
residence permit. In the absence of a provisioesidence visa, an alien’s
entry into and residence in the Netherlands arawiul.

57. The Netherlands Government pursue a resgiativnigration policy
due to the population and employment situatiorhi Metherlands. Aliens
are eligible for admission only on the basis ofedily applicable
international agreements, or if their presence eseran essential Dutch
interest, or for compelling reasons of a humaratamature (section 13 of
the Aliens Act 2000). Respect for family life asaganteed by Article 8 of
the Convention constitutes an obligation undemdgrnational agreement.

58. The admission policy for family formatiomgegzinsvorming and
family reunification ¢ezinsherenigingpurposes is laid down in Chapter B1
of the Aliens Act Implementation Guidelines 2000p&rtner or spouse of a
Netherlands national is, in principle, eligible Bmmission, if certain further
conditions relating to matters, such as, publicigyoland means of
subsistence are met.

59. Pursuant to section 3.71 § 1 of the AliensrBe000, a petition for
a residence permit for the purpose of family forioratshall be rejected if
the foreign petitioner does not hold a valid pransl residence visa. A
number of categories of aliens is exempted fromréggiirement to hold a
valid provisional residence visa (section 17 8§ 1haf Aliens Act 2000 in
conjunction with section 3.71 § 2 of the Aliens Bex2000), one of these
categories being aliens whose removal is contranAtticle 8 of the
Convention. In addition, under section 3.71 § 4haf Aliens Decree 2000,
the competent Minister may decide not to applyfiist paragraph of that



16 JEUNESSE v. THE NETHERLANDS JUDGMENT

provision if it is considered that its applicatienill result in exceptional
hardship ¢nbillijkheid van overwegende agrdChapter B1/2.2.1 of the
Aliens Act Implementation Guidelines 2000 sets th# policy on the
application of the hardship clause.

60. Pursuant to Chapter A4/7.6 of the Aliens Aniplementation
Guidelines 2000, pregnant women are not expelledifgyaft within the six
weeks prior to delivery. The same provision appt@esny woman in the
first six weeks after having given birth. Outsitiéstperiod, pregnancy — in
the absence of medical complications — is not aamaor postponing
expulsion.

61. According to section 6:83 of Book 1 of the iNetands Civil Code
(Burgerlijk Wetboek as in force when the applicant married Mr W. on
25 June 1999, cohabitation of spouses was in ptmabligatory. This
provision was removed from the Civil Code by thet A€ 31 May 2001
amending the rights and obligations of spousesragidtered partners. This
Act entered into force on 22 June 2001.

B. The Agreement between the Kingdom of the Nethlends and the
Republic of Suriname concerning the assignment ofationality

62. Formerly a countrylgnd) within the Kingdom of the Netherlands,
Suriname became an independent republic on 25 Noserh975. The
Agreement between the Kingdom of the Netherlands tae Republic of
Suriname concerning the assignment of nationafitgsoNovember 1975,
TractatenbladNetherlands Treaty Series) 1975, no. 132, [1986] United
Nations Treaty Series (UNTS) no. 14598, as ameigethe Protocol of
14 November 1994 Tractatenblad1994, no. 280, in its relevant parts,
provides as follows:

“Article 2

1. The acquisition of Surinamese nationality parguo this Agreement shall entail
the loss of Netherlands nationality.

2. The acquisition of Netherlands nationality juanst to this Agreement shall entail
the loss of Surinamese nationality.
Article 3

All Netherlands nationals of full age who were bdm Suriname and whose
domicile or place of actual residence is in Suriaan the date of the entry into force
of this Agreement shall acquire Surinamese natignal.”

C. Surinamese immigration law and policy

63. The following information was taken from thredrnet web pages of
the Surinamese Ministry of Police and Justibén{sterie van Politie en
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Justitig), Department of Aliens’ Affairs  Hoofdafdeling
Vreemdelingenzakgand the Surinamese Consulate General in Amsterdam.
Aliens subject to visa requirementgisumplichtige vreemdelingemmay
enter Suriname on a tourist visa for up to ninetysd If they wish to remain
in Suriname for longer, they must first obtain eorshiesidence visa
(machtiging voor kort verblijf “MKV”) via a Surinamese embassy or
consulate in their country of origin. This documamables the alien to
request a residence permit after arriving in Sumiea

64. The short-residence visa requirement is waidekspect of aliens
of Surinamese origin. They may enter Suriname otouwist’'s travel
document and request a Surinamese residence dtenitheir arrival. This
category is defined to includeter alios the following:

- persons born in Suriname who now have a naiignather than

Surinamese,;

- persons born outside Suriname to parents obetbrof whom was, or
were, born in Suriname, those persons having ombpavad legally
recognised family ties fdmilierechtelijke betrekkingg¢nwith said
parent or parents, and who now have a nationalttyerothan
Surinamese;

- the spouse and minor children who actually bghanthe family of one
of the above.

65. In addition, a multiple-entry tourist visa ihlfor three years is
available for aliens of Surinamese origin (providedt they have not been
refused entry into Suriname during the preceding yiears).

66. Certain foreign nationals, including Nethedannationals, may
purchase a single-entry “tourist card” which in thase of aliens of
Surinamese origin (as defined in paragraph 63 ghiswealid for up to six
months (ninety days in all other cases). Documéntse submitted are a
passport valid for six months or more on arrivalieturn ticket and (if
applicable) proof of Surinamese origin.

D. Surinamese Act on Persons of Surinamese Origig013

67. On 20 December 2013, the National Assembl$wfname adopted
the Act on Persons of Surinamese Origile( Personen van Surinaamse
Afkoms}, also known as the Diaspora Act. This Act waslighkd in no. 8
of the 2014 Official GazetteStaatsblayl of Suriname on 21 January 2014
and entered into force three months after pubbeoatiThis Act defines a
“person of Surinamese origin” as someone who do¢hold Surinamese
nationality but who is born in Suriname or who [@deast one parent or
two grandparents hailing from Suriname. Under sec® of this Act, a
person holding the status of “person of Surinanoeggn” as defined in this
Act has the right to enter Suriname freely andetitles and work there, and
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the visa requirements that apply to foreign nat®ria these areas are
waived for a “person of Surinamese origin”.

E. Official language of Suriname

68. Dutch is the sole official language of Surieaand thus used by

government and administration. It is taught in pulgducation. It is also
widely spoken in addition to the traditional langea of particular ethnic
groups.

RELEVANT EUROPEAN AND INTERNATIONAL LAW

A. Relevant European Union law

69. The applicable rules for family reunificatiander European Union

(“EU") law differ depending on the status of thergmn receiving the alien
for family reunification purposes. There are thnegn categories:

1. Family reunification of a third country national ¢N) legally

residing in an EU Member State who wishes a merobdris/her
family, also a TCN to join him/her.

This situation is covered by Council Directive 2(BB3EC of
22 September 2003 on the right to family reunifmat

. Family reunification of a citizen of an EU Membetat® who has

exercised his/her freedom of movement within thelisettling in
another EU Member State than the EU Member Statevioth
he/she is a national.

This situation falls within the scope of Directi2804/38/EC of the
European Parliament and of the Council of 29 AgAD4 on the
right of citizens of the Union and their family mbers to move and
reside freely within the territory of the Membeafas.

. Family reunification in an EU Member State of aat&t” national of

that State living there (i.e. a citizen of the EHonahas always lived
in the EU Member State of which he/she is a natiand who has
not moved across the border to another EU Memizde 5t

This category falls, in principle, within the renoit Member States
and outside the scope of Directives 2003/86 andt/38) unless a
refusal to admit the TCN would deprive the “statiEU citizen
concerned of the genuine enjoyment of the substahdke rights
attaching to the status of European Union citizse (paragraphs 71-
72 below).

70. Article 20 of the Treaty on the Functioningtbé European Union

(TFEU) reads as follows:
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“1. Citizenship of the Union is hereby establishé&lery person holding the
nationality of a Member State shall be a citizemhef Union. Citizenship of the Union
shall be additional to and not replace nationaeitship.

2. Citizens of the Union shall enjoy the rightsldre subject to the duties provided
for in the Treaties. They shall haweter alia:

(a) the right to move and reside freely within tegitory of the Member States;

(b) the right to vote and to stand as candidategléctions to the European
Parliament and in municipal elections in their M@nBtate of residence, under the
same conditions as nationals of that State;

(c) the right to enjoy, in the territory of a tthicountry in which the Member State
of which they are nationals is not represented ptta¢ection of the diplomatic and
consular authorities of any Member State on theeseomditions as the nationals of
that State;

(d) the right to petition the European Parliametat, apply to the European
Ombudsman, and to address the institutions andagvbodies of the Union in any
of the Treaty languages and to obtain a reply énsiime language.

These rights shall be exercised in accordance twélconditions and limits defined
by the Treaties and by the measures adopted thegelin

71. On 8 March 2011 the Court of Justice of theoRean Union gave
its ruling in Case C-34/09Gerardo Ruiz Zambrano v. Office national de
I'emploi (ONEm) which concerned the right of two Columbian nagisn
Mr Ruiz Zambrano and his wife, to reside in Belgiwm account of the
Belgian nationality of their two minor children whwad acquired such
nationality due to the fact that they were borrBiglgium during a period
when their parents had been granted humanitariategiron allowing them
to reside in Belgium. However, the parents them tlosir protective status
in Belgium. In this case, the Court of Justice heddollows:

“Article 20 [of the TFEU] is to be interpreted agaming that it precludes a Member
State from refusing a third country national updmom his minor children, who are
European Union citizens, are dependent, a righesiflence in the Member State of
residence and nationality of those children, awdnfrefusing to grant a work permit
to that third country national, in so far as sueligions deprive those children of the
genuine enjoyment of the substance of the righthing to the status of European
Union citizen.”

72. In its judgment of 15 November 2011 in Casé/25, Dereci and
Others v. Bundesministerium fur Innerése Court of Justice examined,
inter alia, the question whether Article 20 of the TFEU was ke
interpreted as prohibiting a Member State from sifg to grant a right of
residence to a national of a non-member country wished to live with
their spouse and minor children, who were Europdsion citizens resident
in Austria and nationals of that Member State, sththe spouse and
children had never exercised their EU right to ine@vement and were not
maintained by the national of a non-member coutittyeld as follows:
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“64 ... the Court has held that Article 20 [of fhREEU] precludes national measures
which have the effect of depriving Union citizenfstbe genuine enjoyment of the
substance of the rights conferred by virtue of thtttus (seeRuiz Zambranp
paragraph 42).

65 Indeed, in the case leading to that judgmdaet,question arose as to whether a
refusal to grant a right of residence to a thirdradoy national with dependent minor
children in the Member State where those children reationals and reside and a
refusal to grant such a person a work permit wdwdde such an effect. The Court
considered in particular that such a refusal wdell to a situation where those
children, who are citizens of the Union, would hawdeave the territory of the Union
in order to accompany their parents. In those amstances, those citizens of the
Union would, in fact, be unable to exercise thessace of the rights conferred on
them by virtue of their status as citizens of thedd (seeRuiz Zambranpparagraphs
43 and 44).

66 It follows that the criterion relating to therdal of the genuine enjoyment of the
substance of the rights conferred by virtue of pesm Union citizen status refers to
situations in which the Union citizen has, in faotJeave not only the territory of the
Member State of which he is a national but alsaehetory of the Union as a whole.

67 That criterion is specific in character inashmuwes it relates to situations in
which, although subordinate legislation on the tigh residence of third country
nationals is not applicable, a right of residen@ymot, exceptionally, be refused to a
third country national, who is a family member oMember State national, as the
effectiveness of Union citizenship enjoyed by timational would otherwise be
undermined.

68 Consequently, the mere fact that it might appkssirable to a national of a
Member State, for economic reasons or in orderetpkhis family together in the
territory of the Union, for the members of his famivho do not have the nationality
of a Member State to be able to reside with hinthin territory of the Union, is not
sufficient in itself to support the view that thanion citizen will be forced to leave
Union territory if such a right is not granted.

69 That finding is, admittedly, without prejudite the question whether, on the
basis of other criteria, inter alia, by virtue bétright to the protection of family life, a
right of residence cannot be refused. However, guastion must be tackled in the
framework of the provisions on the protection ohdamental rights which are
applicable in each case.”

B. The International Convention on the Rights of he Child

73. The relevant provisions of the United Natidsnvention on the

Rights of the Child (“CRC"), signed in New York @9 November 1989,
read as follows:

Preamble
“The States Parties to the present Convention, ...

Convinced that the family, as the fundamental grofisociety and the natural
environment for the growth and well-being of al$ imembers and particularly
children, should be afforded the necessary pratectnd assistance so that it can fully
assume its responsibilities within the community,
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Recognizing that the child, for the full and harnows development of his or her
personality, should grow up in a family environmdntan atmosphere of happiness,
love and understanding, ...

Have agreed as follows: ...
Article 3

1. In all actions concerning children, whether eniaken by public or private social
welfare institutions, courts of law, administratiaathorities or legislative bodies, the
best interests of the child shall be a primary aeration.

2. States Parties undertake to ensure the chitth guwotection and care as is
necessary for his or her well-being, taking intoast the rights and duties of his or
her parents, legal guardians, or other individledglly responsible for him or her,
and, to this end, shall take all appropriate legigé and administrative measures.

3. States Parties shall ensure that the institstieervices and facilities responsible
for the care or protection of children shall confowith the standards established by
competent authorities, particularly in the areasafety, health, in the number and
suitability of their staff, as well as competenpstvision.

Article 6 ...

2. States Parties shall ensure to the maximumnexiessible the survival and
development of the child.

Article 7

1. The child shall ... have the right from birtha know and be cared for by his or
her parents...

Article 9

1. States Parties shall ensure that a child stallbe separated from his or her
parents against their will, except when competetti@ities subject to judicial review
determine, in accordance with applicable law ar@t@dures, that such separation is
necessary for the best interests of the child. ...

Article 12

1. States Parties shall assure to the child wioapgble of forming his or her own
views the right to express those views freely innadtters affecting the child, the
views of the child being given due weight in ac@rce with the age and maturity of
the child.

2. For this purpose, the child shall in particubar provided the opportunity to be
heard in any judicial and administrative proceedirgffecting the child, either
directly, or through a representative or an appat@rbody, in a manner consistent
with the procedural rules of national law.

Article 18

1. States Parties shall use their best efforémsure recognition of the principle that
both parents have common responsibilities for {higringing and development of the
child. Parents or, as the case may be, legal quasdhave the primary responsibility
for the upbringing and development of the childeTiest interests of the child will be
their basic concern. ...
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Article 27

1. States Parties recognize the right of everiddbi a standard of living adequate
for the child’s physical, mental, spiritual, moeald social development.

2. The parent(s) or others responsible for thé&ddmave the primary responsibility
to secure, within their abilities and financial aafties, the conditions of living
necessary for the child’s development.

3. States Parties, in accordance with nationatitions and within their means,
shall take appropriate measures to assist paredtethers responsible for the child to
implement this right ...”

74. In its General Comment No. 7 (2005) on Impletimg child rights

in early childhood, the Committee on the Rightshaf Child — the body of
independent experts that monitors implementatiothef CRC by its State
Parties — wished to encourage recognition by StRi@sies that young
children are holders of all rights enshrined in slagd Convention and that
early childhood is a critical period for the reatisn of these rights. The
best interests of the child are examined, in paldic in section 13, which
provides as follows:

“13. Best interests of the child. Article 3 [oEtiCRC] sets out the principle that the
best interests of the child are a primary constitemain all actions concerning
children. By virtue of their relative immaturity,oyng children are reliant on
responsible authorities to assess and representitifés and best interests in relation
to decisions and actions that affect their wellalgeiwhile taking account of their
views and evolving capacities. The principle of tbederests appears repeatedly
within the Convention (including in articles 9, I&) and 21, which are most relevant
to early childhood). The principle of best inteseapplies to all actions concerning
children and requires active measures to proteeir thghts and promote their
survival, growth, and well-being, as well as measuo support and assist parents and
others who have day-to-day responsibility for aat children’s rights:

(a) Best interests of individual children. All dgion-making concerning a child’s
care, health, education, etc. must take accouttiteobest interests principle, including
decisions by parents, professionals and other®nsgge for children.

States parties are urged to make provisions fomgathildren to be represented
independently in all legal proceedings by someohe wacts for the child’s interests,
and for children to be heard in all cases wherg tire capable of expressing their
opinions or preferences; ...”

75. For a fuller discussion, sé¢eulinger and Shuruk v. Switzerland

([GC], no. 41615/07, 88 49-55, ECHR 2010).
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THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTI®I

76. The applicant complained that to deny herdese in the
Netherlands was contrary to her right to respectamily life as guaranteed
by Article 8 of the Convention. This provision reaas follows:

“1. Everyone has the right to respect for higamily life, ...

2. There shall be no interference by a public @ity with the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

A. The parties’ submissions

1. The applicant

77. The applicant claimed that the refusal to eptemmer from the
obligation to hold a provisional residence visa #mel refusal to admit her
to the Netherlands breached her right under ArBabé the Convention. Her
intention had been from the outset to settle in Keherlands with her
partner, later her husband, and this had at alagit times been known to
the Netherlands immigration authorities. The agitcsubmitted that the
Court should place emphasis on the question ash&ihsr a fair balance
had been struck between the competing interestdviedt. She considered
that in her case no fair balance had been strudké&following reasons.

78. In the first place, the applicant and her fgmie. her husband and
their three children, had lived together as a fanmlthe Netherlands for the
past sixteen years. They had lived in the samelyamime since 1999. All
her children had been born in the Netherlands atid feer husband and her
children were Netherlands nationals. The applichetself, was a former
Netherlands national prior to the independenceunin@me.

79. To refuse the applicant a Netherlands reselepermit would
inevitably result in the family becoming separatéter husband was
gainfully employed in the Netherlands and he was #ole financial
provider for the family. His income was requiredstgoport the family and
to pay for debts incurred because the applicantngasr permitted to work
in the Netherlands and thus to contribute to timeilfaincome. The distance
between the Netherlands and Suriname was obviowslyfar for her
husband to commute and he did not have a job im&ue.

80. The applicant further submitted that, whilkie shad never been
granted a residence permit, she had in fact beefullg present during a
large part of her time in the Netherlands in tha fad been allowed to
remain whilst awaiting the outcome of the procegslian her requests for a
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residence permit which, moreover, had been unnachsgrotracted. She
argued that the years that had passed since Betdwful admission into
the Netherlands must be taken into consideratisankluring periods when
she was eligible for removal, no practical stepd baen taken by the
authorities to ensure her effective removal. Dutimg time her family life
had been established and developed. She also ¢pa@ntehat she had never
lied about her identity and, unlike the situatidritee applicants in the cases
of Nunez v. Norway(no. 55597/09, 28 June 2018rvelo Aponte v. the
Netherlands (no. 28770/05, 3 November 2011); aAdtwi and Others
v. Norway (no. 26940/10, 14 February 2012), she had noiraimecord.

81. The applicant considered that it was in thet beterests of her
children that she be permitted to reside in thehBigands. She was their
primary carer and they needed their mother to kb thiem. Her husband
was working shift work, at times, and this preventem from returning
home every day. The children depended on her enmalljo and
psychologically and it was in their best interdsthiave her stay with them
and a separation would have adverse effect on desielopment. She relied
upon an expert report that was supplied to the dowsupport of her claim
that the children had already been adversely a&teby the separation that
they had endured during their mother’s placemerdliens’ detention. To
grant the applicant a residence permit would gheedhildren the stability,
certainty and a sense of security they needed.

82. The applicant contended that it was also enkst interests of her
children — who were rooted in the Netherlands preserve their family
unit in the Netherlands. Leaving the Netherlanddh wheir mother to move
to Suriname would have a negative impact upon thEme. children were
settled in schools and had their friends thereyaere all doing very well
at school. They had no friends in Suriname and tlveye not used to
Surinamese schools.

83. The applicant also argued that it would betremn to the rights of
her children under Article 20 of the TFEU if theyowd be compelled to
leave the Netherlands and the European Union asutrof the applicant
being refused residence in the Netherlands. Art&fleof this Treaty, as
interpreted by the Court of Justice of the Europé&hmon in its Ruiz
Zambranojudgment (see paragraph 71 above), entitled hegrtain in the
European Union on the strength of the Netherlanatgomality of her
dependent children. The applicant’s children caudtl be held responsible
for choices made by their parents.

84. The applicant thus concluded that, in theuoitstances of her case,
the general interests of the Netherlands Statenadlicbutweigh the rights of
the applicant and her family under Article 8 andttimsufficient weight had
been given to the best interests of her childrér@ dutcome reached by the
Netherlands authorities was not in line with Agi@ of the United Nations
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Convention on the Rights of the Child nor was ibpgmrtionate for the
purposes of Article 8 of the Convention.

2. The Government

85. The Government accepted that the applicantféady life in the
Netherlands within the meaning of Article 8 of t@envention. Since she
was still in the process of seeking a first admaisdor residence purposes,
the pertinent question was whether the Netherlandisorities were under a
positive obligation to allow her to reside in thetNerlands for the purpose
of enabling her to enjoy family life with her husiothand children there.
This was the essential question in the case, anthagequirement to hold a
provisional residence visa when applying for adesce permit.

86. As to whether a fair balance had been strtic&, Government
pointed out that, in view of the Court’'s case-lander Article 8 of the
Convention relating to family life formed during amlawful stay, it was
only in the most exceptional circumstances that tbmoval of the
non-national family member would be contrary toiéle 8.

87. Noting that the applicant and Mr W. alreadyg harelationship when
they were living in Suriname, the Government obsérthat — before
travelling to the Netherlands — the applicant havem applied for a
(provisional residence) visa for the purpose oitivig or living with Mr W.,
even though she had been in a relationship with &ince 1987. The
applicant seemed to have made this decision detidgrwith a view to
settling in the Netherlands and thus presentingNietherlands authorities
with a fait accompli When she travelled to the Netherlands on a 45-day
tourist visa for the purpose of visiting a relatishe knew that her visa
could not serve as a basis for a residence permit.

88. The Government pointed out that only aftercasinsix months of
illegal residence in the Netherlands did the ajpplicsubmit her first request
for a residence permit. That request was not exagnimecause she had
failed to cooperate with the authorities. Despitang notified on two
occasions, she had not appeared in person befareinimigration
authorities and had failed to submit the requiditeuments. None of the
applicant’s subsequent requests for a residenaaifperall of which were
determined within a reasonable time — had been mMadthe purpose of
reunification with Mr W., whereas she now complaingf having been
denied a residence permit enabling her to exehasdéamily life.

89. The Government further submitted that theiappt had been given
notice that she was obliged to leave the Netheslad several occasions
during the periods in which she was not permittedstay to await the
outcome of her domestic proceedings. However, sigefailed to comply.
The applicant had no grounds whatsoever for belggvand had not been
given any reason to believe, that she would beetsuith a residence
permit.
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90. The Government considered that there werehighly exceptional
circumstances” in the applicant's case. There w&®@ objective
impediments or insurmountable obstacles for thdiggu to exercise her
family life in Suriname. Both she and her husbaretenborn and raised
there and had lived in Suriname for most of thieied. They were both
adults and capable of building a life in Surinambeve they still had
relatives. Furthermore, Dutch was the official laage of Suriname in
government and administration and it had not bemmahstrated that her
husband would not be permitted to settle in Surmaithe applicant’s
decision to further her family life in the Nethertis and to have children
there, even though she and her husband knew tleatvak not lawfully
residing there, was her own choice. On that accailmat applicant was
responsible for the consequences of that decision.

91. As regards the weight to be given to the imgstests of the children,
the Government considered that the birth of a claleen if the child held
the nationality of the host country, did not, igellf, give its parent(s) the
right of residence. Admittedly, it was, in prin@plimportant for children to
grow up in the vicinity of both parents. However,the case at hand there
was no question of the family being separated asetivere no objective
insurmountable obstacles to exercising the riglianaily life elsewhere.

92. According to the Government, the applicantigdren — now 13, 8
and 3 years old, respectively — were still reldgiveoung and adaptable. It
could be expected that they would adjust to théucellof Suriname where
Dutch was spoken. Any other conclusion would meaat temigration
would almost always be contrary to the generalr@sieof any child who
had become integrated in the country where it was land being raised.
The Government argued that it could not be infefrech the Court’s case-
law that the general interest of children couldtihe sole decisive factor.
There was no evidence of specific circumstancesh €1 a guardianship
arrangement, special education or health issuesrieg|that the applicant’s
children be regarded as being “bound” to the Nédihels. The Government
lastly submitted that the applicant had no directierived residence rights
under EU law and that her situation bore no resandd to that of th&uiz
Zambranocase (see paragraph 71 above) invoked by her.

93. The Government concluded that a careful re\aéthe facts of the
case had been carried out in order to determin¢hghé&ne applicant should
be granted residence in the Netherlands on the bagirticle 8. Only after
this had been found not to be the case, did théddeinds authorities
conclude that the applicant was not exempted fioenobligation to hold a
provisional residence visa. The applicant had eeditely used her entry
visa for purposes other than a brief family visidashould not be entitled to
remain in the Netherlands merely because of hen widive there and her
filing of repeated residence requests.
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3. Third parties

(a) Defence for Children

94. Defence for Children (“DFC”) emphasised — nefig to the general
principles contained in the United Nations Convamton the Rights of the
Child (“CRC”) which has been ratified by all Memb®tates of the Council
of Europe — that this Convention prescribed that ltlest interests of the
child were to be a primary consideration in allidiens relating to children.

95. DFC argued that the general “best interestthefchild” principle
should, in cases about family reunification, beeipteted and explained
with reference to the rights in the CRC regarding telationship between
children and their parents. It considered thaproher to determine the best
interests of a specific child, it was of essentraportance to take into
consideration his or her personal development. Dither enumerated
elements which, according to the Committee on tlghtR of the Child, a
monitoring body of independent experts overseeiggimplementation of
the CRC, must be taken into account when assessidgletermining the
best interests of the child in each individual case

96. DFC further considered that in the Court'sergccase-law on
Article 8 of the Convention the “best intereststioé¢ child” principle had
become more firmly established as a crucial factaxamining situations
concerning children. It lastly submitted that thetierlands immigration
authorities fell short of their obligation underettCRC and Article 8 to
make the best interests of the child a primary ic@mation in their
decisions.

(b) The Immigrant Council of Ireland — IndependentLaw Centre

97. The Immigrant Council of Ireland (“ICI") subttéd that the
protection of the EU Directive 2004/38/EC only agies in respect of EU
nationals who have exercised their right of freevement under EU rules.
It confirmed that there exists no codified EU setany legislation expressly
regulating the residence rights of third countrytioreal (TCN) family
members of “static” EU citizens.

98. However, referring to various rulings of theu@x of Justice of the
European Union, the ICI submitted that becausedéwmsion to grant or
withhold residence rights to TCNs could have a ificant impact on the
continued enjoyment by EU citizens of their rigihder Articles 20 and 21
of the TFEU to reside in the territory of the EW,was those Treaty
provisions which brought such situations within tbeope of EU law.
Relying on theRuiz Zambranauling (see paragraph 71 above), it argued
that Article 20 grounded a right of residence foF@N who was a family
member of a “static” EU citizen where the consegeenf a refusal of
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residence would mean that the EU citizen involvedii have to leave the
territory of the EU. Since the only way in whichatheventuality could be
avoided was by the family relocating to another Member State, States
were — according to the ICI — under an EU law datgscertain whether or
not it was reasonable to expect them to do so.

99. The ICI further described the “effective legabtection” which EU
law required. It advocated for coherence on Eunogdaaily reunification
principles, arguing that the Court should ensui the level of human
rights protection under the Convention was at |lemgtal to the level of
protection afforded by EU law without preventinge tBourt from giving a
more extensive human rights protection than wasagii@ed under EU law.

B. The Court's assessment

1. General considerations

100. The present case concerns essentially aafetos allow the
applicant to reside in the Netherlands on the baistser family life in the
Netherlands. It has not been disputed that thefansly life within the
meaning of Article 8 of the Convention between #qmplicant and her
husband and their three children. As to the quesifacompliance with this
provision, the Court reiterates that a State igtledf as a matter of well-
established international law and subject to gstly obligations, to control
the entry of aliens into its territory and theirsidence there. The
Convention does not guarantee the right of a foretional to enter or to
reside in a particular country (see, for instaridenez cited above, 8§ 66).
The corollary of a State’s right to control immigoa is the duty of aliens
such as the applicant to submit to immigration cmatand procedures and
leave the territory of the Contracting State whenosdered if they are
lawfully denied entry or residence.

101. The Court notes the applicant’s clear failtowecomply with the
obligation to obtain a provisional residence visaf abroad before seeking
permanent residence rights in the Netherlandgitinates that, in principle,
Contracting States have the right to require alggeking residence on their
territory to make the appropriate request from aldrarhey are thus under
no obligation to allow foreign nationals to awaibhet outcome of
immigration proceedings on their territory (see, asrecent authority,
Djokaba Lambi Longa v. the Netherlanddec.), no. 33917/12, § 81,
9 October 2012).

102. Although the applicant has been in the N&hds since March
1997, she has apart from the initial period when she held arigiwisa
valid for 45 days— never held a residence permit issued to her by the
Netherlands authorities. Her stay in the Nethedatiterefore cannot be
equated with a lawful stay where the authoritiesehgranted an alien
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permission to settle in their country (ddseinov v. the Netherlanddec.),
no. 61292/00, 11 April 2006). However, the Courtesothat until 22 June
2001 she was under a civil obligation, pursuargection 6:83 of Book 1 of
the Civil Code, to live with her husband (see peapg 61 above).

103. Where a Contracting State tolerates the poesef an alien in its
territory thereby allowing him or her to await acton on an application
for a residence permit, an appeal against such cside or a fresh
application for a residence permit, such a Contrgc$tate enables the alien
to take part in the host country’s society, to fawtationships and to create
a family there. However, this does not automatycadhtail that the
authorities of the Contracting State concerned asea result, under an
obligation pursuant to Article 8 of the Conventitmallow him or her to
settle in their country. In a similar vein, conftimg the authorities of the
host country with family life as &it accomplidoes not entail that those
authorities are, as a result, under an obligatirsyant to Article 8 of the
Convention to allow the applicant to settle in twntry. The Court has
previously held that, in general, persons in titabson have no entitlement
to expect that a right of residence will be corddrupon them (se&handra
and Others v. the Netherlan@i$ec.), no. 53102/99, 13 May 20@enamar
v. the Netherlandgdec.), no. 43786/04, 5 April 200Priya v. Denmark
(dec.) no. 13594/03, 6 July 2008pdrigues da Silva and Hoogkamer v. the
Netherlands no. 50435/99, § 43, ECHR 2006Marren Omoregie and
Others v. Norwayno. 265/07, 8 64, 31 July 2008; aBdv. v. Sweden
(dec.), no. 57442/11, 13 November 2012).

104. The instant case may be distinguished fromesaconcerning
“settled migrants” as this notion has been usedhen Court’'s case-law,
namely, persons who have already been granted ligrraaright of
residence in a host country. A subsequent withdraawahat right, for
instance because the person concerned has beerttednef a criminal
offence, will constitute an interference with hisheer right to respect for
private and/or family life within the meaning ofthale 8. In such cases, the
Court will examine whether the interference is ified under the second
paragraph of Article 8. In this connection, it wilhve regard to the various
criteria which it has identified in its case-lawarder to determine whether
a fair balance has been struck between the growmdkerlying the
authorities’ decision to withdraw the right of @snce and the Article 8
rights of the individual concerned (see, for ins@moultif v. Switzerland
no. 54273/00, ECHR 2001-IXJner v. the Netherland&C], no. 46410/99,
ECHR 2006-XII; Maslov v. Austria[GC], no. 1638/03, ECHR 2008;
Savasci v. Germanydec.), no. 45971/08, 19 March 2013; abdeh
v. Switzerlangdno. 12020/09, 16 April 2013).

105. As the factual and legal situation of a edtthigrant and that of an
alien seeking admission to a host country — alimethe applicant’s case
after numerous applications for a residence peantt many years of actual
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residence — are not the same, the criteria developthe Court’s case-law
for assessing whether a withdrawal of a resideneenp of a settled
migrant is compatible with Article 8 cannot be spased automatically to
the situation of the applicant. Rather, the questm be examined in the
present case is whether, having regard to therostances as a whole, the
Netherlands authorities were under a duty pursteaAtrticle 8 to grant her
a residence permit, thus enabling her to exercamrily life on their
territory. The instant case thus concerns not dalyily life but also
immigration. For this reason, the case at hand [setseen as one involving
an allegation of failure on the part of the respamdState to comply with a
positive obligation under Article 8 of the Convemti (seeAhmut v. the
Netherlands28 November 1996, § 6Beports of Judgments and Decisions
1996-VI). As regards this issue, the Court will @aegard to the following
principles as stated most recently in the caseBott v. Norway
(no. 47017/09, § 78 with further references, 4 Daoer 2012).

2. Relevant principles

106. While the essential object of Article 8 ispmtect the individual
against arbitrary action by the public authoritidsgre may in addition be
positive obligations inherent in effective ‘respdot family life. However,
the boundaries between the State’s positive andtivegobligations under
this provision do not lend themselves to preciséndi®en. The applicable
principles are, nonetheless, similar. In both cetsteegard must be had to
the fair balance that has to be struck betweemrdhgpeting interests of the
individual and of the community as a whole; andath contexts the State
enjoys a certain margin of appreciation.

107. Where immigration is concerned, Article 8rua@nbe considered to
impose on a State a general obligation to respetaraied couple’s choice
of country for their matrimonial residence or to traarise family
reunification on its territory. Nevertheless, it@ase which concerns family
life as well as immigration, the extent of a Statebligations to admit to its
territory relatives of persons residing there wiliry according to the
particular circumstances of the persons involved @e general interest.
Factors to be taken into account in this contegt thie extent to which
family life would effectively be ruptured, the exrteof the ties in the
Contracting State, whether there are insurmountali¢acles in the way of
the family living in the country of origin of thdi@n concerned and whether
there are factors of immigration control (for exaegp@ history of breaches
of immigration law) or considerations of public erdveighing in favour of
exclusion (se®utt v. Norway cited above, § 78).

108. Another important consideration is whethenif life was created
at a time when the persons involved were awarettigatmmigration status
of one of them was such that the persistence affémaily life within the
host State would from the outset be precariouds lthe Court’'s well-
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established case-law that, where this is the dase,likely only to be in
exceptional circumstances that the removal of tbe-mational family
member will constitute a violation of Article 8 ésAbdulaziz, Cabales and
Balkandali v. the United Kingdamudgment of 28 May 1985, Series A
no. 94, p. 94, § 68\itchell v. the United Kingdonfdec.), no. 40447/98,
24 November 1998Ajayi and Others v. the United Kingdoifaec.),
no. 27663/95, 22 June 1999; v. the United Kingdor{dec.), no. 25087/06,
24 June 2008Rodrigues da Silva and Hoogkamer v. the Netherlacitisd
above, 8§ 39Arvelo Aponte v. the Netherlandsted above, 88 57-58; and
Butt v. Norway cited above, § 78).

109. Where children are involved, their best ie$ts must be taken into
account (se@uquabo-Tekle and Others v. the Netherlamis 60665/00,
8 44, 1 December 200®utatis mutandisPopov v. Francenos. 39472/07
and 39474/07, 88 139-140, 19 January 20MN2ulinger and Shuruk
v. Switzerland cited above, 8§ 135; and v. Latvia[GC], no. 27853/09,
8 96, ECHR 2013). On this particular point, the G oeiterates that there is
a broad consensus, including in international liavgupport of the idea that
in all decisions concerning children, their bedeiasts are of paramount
importance (se®&leulinger and Shuruk v. Switzerlandted above, 8 135,
and X v. Latvig cited above, 8 96). Whilst alone they cannot beisive,
such interests certainly must be afforded sigmnificaeight. Accordingly,
national decision-making bodies should, in pringjphdvert to and assess
evidence in respect of the practicality, feasipiaind proportionality of any
removal of a non-national parent in order to giVieative protection and
sufficient weight to the best interests of the dtgh directly affected by it.

3. Relevance of EU law

110. As to the applicant’s reliance on tRaiz Zambranqudgment of
the Court of Justice of the EU (see paragraph 7dvah the Court
emphasises that, under the terms of Article 19 Aritle 32 § 1 of the
Convention, it is not competent to apply or examatieged violations of
EU rules unless and in so far as they may havengdéd rights and
freedoms protected by the Convention. More genegrdllis primarily for
the national authorities, notably the courts, terpret and apply domestic
law, if necessary in conformity with EU law, the @ts role being
confined to ascertaining whether the effects ofhsadjudication are
compatible with the Convention (sddllens de Schooten and Rezabek
v. Belgium nos. 3989/07 and 38353/07, 8§ 54 with further resfees,
20 September 2011).

111. In theDerecicase (see paragraph 72 above), the Court of dustic
the EU, whilst finding no obligation under EU law admit the third
country national, also held that this finding waghaut prejudice to the
question whether, on the basis of the right toeesfor family life, a right
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of residence could not be refused but that thistoe had to be considered
in the framework of the provisions on the protectod fundamental rights.
112. 1t is precisely in that latter framework ththe Court will now
examine the applicant’'s case, namely — and as raitede — the alleged
failure of the Netherlands authorities to protéa applicant’'s fundamental
right to respect for family life as guaranteed hyide 8 of the Convention.

4. Application of the above general consideratiomsd relevant
principles to the present case

113. The Court reiterates that the applicant's@mnee in the Netherlands
has been irregular since she outstayed the 45eimist visa granted to her
in 1997. It is true that at that time admissiontib@ Netherlands was
governed by the Aliens Act 1965 but the applicasttsation — in view of
the reason why her request for a residence pein2 @ctober 1997 was
not processed (see paragraph 14 above) — is gavéynehe Aliens Act
2000. Having made numerous attempts to securearegesidence in the
Netherlands and having been unsuccessful on eadsioq, the applicant
was aware — well before she commenced her fanfidyini the Netherlands
— of the precariousness of her residence status.

114. Where confronted with fait accomplithe removal of the non-
national family member by the authorities would ineompatible with
Article 8 only in exceptional circumstances (seeageaph 108 above). The
Court must thus examine whether in the applicanise there are any
exceptional circumstances which warrant a findihgt tthe Netherlands
authorities failed to strike a fair balance in degythe applicant residence
in the Netherlands.

115. The Court first and foremost takes into coestion the fact that
all members of the applicant’'s family with the eptien of herself are
Netherlands nationals and that the applicant's spoand their three
children have a right to enjoy their family life twi each other in the
Netherlands. The Court further notes that the appti held Netherlands
nationality at birth. She subsequently lost heliomality when Suriname
became independent. She then became a Surinam@seahanot by her
own choice but pursuant to Article 3 of the Agreeméetween the
Kingdom of the Netherlands and the Republic of is|ame concerning the
assignment of nationality (see paragraph 62 abo&ensequently, her
position cannot be simply considered to be on awpé#nr that of other
potential immigrants who have never held Nethedamationality.

116. The Court considers that a second importetufe of the instant
case is the fact that the applicant has been iN#gikerlands for more than
sixteen years and that she has no criminal recditHough she failed to
comply with the obligation to leave the Netherlgntier presence was
nevertheless tolerated for a considerable periothed by the Netherlands
authorities, while she repeatedly submitted residerequests and awaited
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the outcome of appeals. The tolerance of her pcesér such a lengthy
period of time, during which for a large part itsvapen to the authorities to
remove her, in effect enabled the applicant tobdistaand develop strong
family, social and cultural ties in the Netherlandibe applicant’s address,
where she has been living for the last fifteen gehas always been known
to the Netherlands authorities.

117. Thirdly, the Court accepts, given the comrbackground of the
applicant and her husband and the relatively yoage of their children,
that there would appear to be no insurmountabléaoles for them to settle
in Suriname. However, it is likely that the apphitand her family would
experience a degree of hardship if they were forteeddo so. When
assessing the compliance of State authorities thir obligations under
Article 8, it is necessary to take due accountefgituation of all members
of the family, as this provision guarantees pratecto the whole family.

118. The Court fourthly considers that the impatthe Netherlands
authorities’ decision on the applicant’s three dtgh is another important
feature of this case. The Court observes that #& Interests of the
applicant’s children must be taken into accounthils balancing exercise
(see above § 109). On this particular point, tharCreiterates that there is a
broad consensus, including in international lawsupport of the idea that
in all decisions concerning children, their bedeiasts are of paramount
importance (se®&leulinger and Shuruk v. Switzerlandted above, 8 135,
and X v. Latvig cited above, 8 96). Whilst alone they cannot beisive,
such interests certainly must be afforded sigmificaveight. For that
purpose, in cases concerning family reunificatibe, Court pays particular
attention to the circumstances of the minor childeencerned, especially
their age, their situation in the country or coiggrconcerned and the extent
to which they are dependent on their parents Tsegiabo-Tekle and Others
v. the Netherland<ited above, § 44).

119. Noting that the applicant takes care of thi&glcen on a daily basis,
it is obvious that their interests are best serbagdnot disrupting their
present circumstances by a forced relocation ofr thether from the
Netherlands to Suriname or by a rupturing of thelationship with her as a
result of future separation. In this connectiore @ourt observes that the
applicant’s husband provides for the family by wogkfull-time in a job
that includes shift work. He is, consequently, alb$em the home on some
evenings. The applicant — being the mother and haaker — is the primary
and constant carer of the children who are deegjed in the Netherlands
of which country — like their father — they areinatls. The materials in the
case file do not disclose a direct link betweendpplicant’s children and
Suriname, a country where they have never been.

120. In examining whether there were insurmousetaltistacles for the
applicant and her family to settle in Suriname, doenestic authorities had
some regard for the situation of the applicant’sdeén (see paragraphs 23
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(under 2.19 and 2.21), 28 and 34 (under 2.4.5) @bdvowever, the Court
considers that they fell short of what is requiiedsuch cases and it
reiterates that national decision-making bodiesukhan principle, advert
to and assess evidence in respect of the pratyicdkasibility and
proportionality of any such removal in order to@effective protection and
sufficient weight to the best interests of the ditah directly affected by it
(see above § 109). The Court is not convinceddbatal evidence on such
matters was considered and assessed by the domastiwrities.
Accordingly, it must conclude that insufficient \gbt was given to the best
interests of the applicant's children in the demsiof the domestic
authorities to refuse the applicant’s request fosddence permit.

121. The central issue in this case is whethearithg in mind the
margin of appreciation afforded to States in immigm matters, a fair
balance has been struck between the competingestseat stake, namely
the personal interests of the applicant, her huskeard their children in
maintaining their family life in the Netherlands tre one hand and, on the
other, the public order interests of the respon@mernment in controlling
immigration. In view of the particular circumstascef the case, it is
questionable whether general immigration policy siderations of
themselves can be regarded as sufficient justificafor refusing the
applicant residence in the Netherlands.

122. The Court, whilst confirming the relevantngiples set out above
(see paragraphs 106-109), finds that, on the badisthe above
considerations (see paragraphs 115-120) and viethi@gelevant factors
cumulatively, the circumstances of the applicandise must be regarded as
exceptional. Accordingly, the Court concludes thafiair balance has not
been struck between the competing interests indolVeere has thus been a
failure by the Netherlands authorities to secure #pplicant’s right to
respect for her family life as protected by Arti8l@f the Convention.

123. There has accordingly been a violation oficket 8 of the
Convention.

[I. APPLICATION OF ARTICLE 41 OF THE CONVENTION

124. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

125. The applicant claimed 30,000 euros (EUR) ompgensation for
pecuniary damage due to loss of benefits undemwsarisocial security
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schemes to which her family would have been edtdle from 2008 had her
request for a residence permit filed on 28 Septer20@7 been granted.

126. The applicant further claimed EUR 8,640 irmpensation for
non-pecuniary damage for having been unlawfullyhelaliens’ detention
for removal purposes in 2010.

127. She lastly claimed EUR 1,714 in compensatbomon-pecuniary
damage for the trauma, anxiety and upset she antamdy, in particular
the children, suffered for an extended number afye

128. The Government contested the applicant'sncléar pecuniary
damage, submitting that there was no causal linkvden any violation
found and the social security benefits referred to.

129. The Government also contested the applicactam for
compensation for non-pecuniary damage based odaygeshe had spent in
aliens’ detention, pointing out that her complaiab®ut this detention had
been declared inadmissible by the Court on 4 Deee2®12.

130. As to the remainder of the applicant’'s cld@ncompensation for
non-pecuniary damage, the Government considerstiigagranting of a
residence permit constituted sufficient satisfactio

131. Since Article 8 does not, as such, guaraategght to social
security benefits, the Court considers that theroicausal link between the
violation found and the applicant’s claim for pe@rg damage based on the
finding of a violation of the applicant’s right tespect for her family life.
Noting that the applicant’s complaints relatingher placement in aliens’
detention were rejected in the Court's decision admissibility of
4 December 2012 (see paragraph 4 above), thiop#re applicant’s claim
for non-pecuniary damages must be dismissed.

132. As to the remainder of the applicant’s cldmncompensation for
non-pecuniary damage, the Court considers thatagiticant must have
suffered moral damage that cannot be sufficientiypgensated by the mere
finding of a violation of Article 8. It awards thegplicant the sum claimed,
namely EUR 1,714, in respect of non-pecuniary danag

B. Costs and expenses

133. The applicant claimed EUR 564.50 for hotgdemses incurred for
attending the hearing before the Grand Chamberdgheot submit a claim
for travel costs for attending the hearing. Nor dite submit a claim for
legal expenses.

134. The Government did not express an opiniothemmatter.

135. According to the Court’'s established case-law applicant is
entitled to the reimbursement of costs and expeosBsin so far as it has
been shown that these were actually and necessadlyred and are
reasonable as to quantum. Having regard to thendets in its possession
and the above criteria, the Court considers itaealle to award the sum
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claimed in full. It therefore awards the applic&iR 564.50 under this
head.

C. Default interest

136. The Court considers it appropriate that tleéult interest rate
should be based on the marginal lending rate oEtirepean Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Holds by fourteen votes to three, that there has beewlation of
Article 8 of the Convention;

2. Holds by fourteen votes to three,
(a) that the respondent State is to pay the agpmlicwithin three
months, the following amounts:
() EUR 1,714 (one thousand seven hundred anddenreuros),
plus any tax that may be chargeable, in respectoofpecuniary
damage;
(i) EUR 564.50 (five hundred and sixty four eusodd fifty cents),
plus any tax that may be chargeable to the applicarrespect of
costs and expenses;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

3. Dismissesunanimously, the remainder of the applicant’sncléor just
satisfaction.



JEUNESSE v. THE NETHERLANDS JUDGMENT 37

Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 3 October4201

Lawrence Early Dean Spielmann
Jurisconsult President

In accordance with Article 45 § 2 of the Conventamd Rule 74 § 2 of
the Rules of Court, the joint dissenting opinionJatiges Villiger, Mahoney
and Silvis is annexed to this judgment.

D.S.
T.L.E.
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JOINT DISSENTING OPINION OF JUDGES VILLIGER,
MAHONEY AND SILVIS

1. Understanding the judgment in the present casiee context of the
Court’s case-law is not an easy task, since theptanal character of the
particular circumstances seems to override mogtepreviously followed
jurisprudential principles. We were unable to fallthe majority in finding
that the domestic authorities failed to live upatpositive obligation by not
granting the applicant residence in the Netherlangen any of her
repetitive requests. These requests for residerere Vodged on various
grounds, and filed from Dutch territory during dfedal overstay after
expiration of a short-term tourist visa. From orménp of view — that of the
present dissenters — the Court can be seen totimg as a first-instance
immigration court, in disregard of the principle safbsidiarity; although, in
all fairness, the rejoinder to that criticism iggumably that the Court has
merely taken the approach of granting paramounwbitapce to the best
interests of the children. Is the Court striking thight balance, while the
respondent State had failed to do so? Who is ttogmersuch a balancing
exercise going into the factual, detailed meritshef applicant’s individual
circumstances? Where the balancing exercise has Unsgertaken by the
national authorities in conformity with the criteriaid down in the Court’s
case-law, the Court should require strong reasmissitbstitute its own view
for that of the domestic courts (s®®n Hannover v. Germany (No.,?2)
nos. 40660/08 and 60641/08, § 107).

2. In summary, the facts are as follows. The appl, a Surinamese
woman, was allowed to enter the Netherlands onbedar a limited period
of 45 days for the declared purpose of a tourisit w0 an aunt in 1997.
After expiration of her visa she overstayed illégat the Netherlands. The
applicant then repeatedly requested legal residendeall of these requests
were ultimately refused, while one such requesstib pending. In the
meantime, the applicant had started building alfahfie in the Netherlands
despite having no legitimate expectation of beingnted permanent legal
residence in the country, a factor that was atirakks perfectly well known
to herself and her partner. Her partner/husbard &urinamese origin and
holds Dutch nationality. Both of them have lived shof their lives in
Suriname, and indeed they cohabited there beformingp to the
Netherlands. The applicant and her husband haee trildren, all holding
Dutch nationality by virtue of their father's natiality. The applicant, her
husband and her children have led a continuouslyfdife together in the
Netherlands in the period under consideration. Thi#dren have never
visited Suriname. The official language of SurinamButch.
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3. At the outset it is important to observe the subject-matter of the
Court’s judgment is not interference in family liby the State. Rather, the
judgment goes to the issue of the Contracting Stqiesitive obligations
regarding family life in the sphere of immigratidhthis judgment is to be
taken as establishing principled guidelines, it éxpands the positive
obligations incumbent on the State under the Caimern the interface of
immigration and family law, (b) thus shrinks thergia of appreciation in
relation to family life created during illegal owtay, (c) virtually disregards
the attitude of the applicant as a relevant madterconsideration, (d)
upgrades the obligation to take into account thet beterests of the
children. However, it must be observed that mosttlefse seemingly
fundamental jurisprudential developments are nitécted in the applicable
general principles as hitherto formulated by theu€an its case-law and
reiterated in the current judgment. They appeay antler the surface in the
application of these principles to the facts of thee. Perhaps this judgment
by the Grand Chamber is not to be taken as edtaidisprincipled
guidelines? Such ambiguity would be a worrying algfor the future
performance of the Court’s advisory role under &got No. 16.

4. The underlying question of principle is whetfaeign nationals have
a claim, on the basis of Article 8 of the Convenfito obtain from a
Contracting State permission to enter and/or residthe latter’s territory in
order to join or remain with their relatives whovhadegal residence there.
In the Court’s longstanding case-law this questsomnswered mainly in the
negative. True, the Court does acknowledge thaiclar8 is capable of
being applicable under its family-life head, bubh@s concluded most of the
time that the immigration treatment accorded tsé¢hgersons was not such
as to violate this provision, regard being had Heirt situation and the
general interest of the community. The overridingsideration highlighted
in this case-law is that they are foreign nationthlat is to say members of a
category in respect of whom the States enjoy, umdernational law, as is
stressed in all the relevant decisions, a virtualbgolute right of control
over entry into their territory and discretionargwer in the matter of
admission and residence. The Convention does ravagtee the right of a
foreign national to enter or to reside in a patdcucountry (see, for
instanceNunez v. Norwayno. 55597/09, § 66, 28 June 2011); and it does
not prevent the Contracting States from enacting law and enforcing a
strict, even very strict, immigration policy. Inrrete terms, the Court has
taken the stance that a Contracting State is ndigeab under the
Convention to accept foreign nationals and perhetrt to settle except in
cases where family life could not be lived elsewhtiian on its soil. In the
great majority of cases, it has pointed out thahdamily life could flourish
in another country.
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5. Thus, having chosen not to apply for a provialaesidence visa from
Suriname prior to travelling to the Netherlands #pplicant had no right
whatsoever to expect to obtain any right of restedehy confronting the
Netherlands authorities with her presence in thenty as dait accompli
(seeRamos Andrade v. the Netherlandec.), no. 53675/00, 6 July 2004,
Chandra and Others v. the Netherlar{dec.), no. 53102/99, 13 May 2003;
Adnane v. the Netherlanddec.), no. 50568/99, 6 November 200knsah
v. the Netherlandgdec.), no. 47042/99, 9 October 20Q&hnifi v. the
Netherlands(dec.), no. 39329/98; 13 February 2001; &wehkye-Nti and
Dufie v. the Netherland&lec.), no. 31519/96, 7 November 2000). However,
taking into account the particulars of the case, @ourt considers that
granting residence to the applicant on the tegritiirthe Netherlands is the
only appropriate way to respect her family life ahdt, by not taking such a
decision to grant residence, the national autlesritiave failed to meet the
positive obligation which Article 8 placed on them.

6. Two other cases spring to mind in which the €may seem to have
taken a somewhat similar position; both concernkd Netherlands
(Tuquabo-Tekle and Others v. the Netherlamis 60665/00; anflen c. les
Pays Basno. 31465/96 — the last mentioned decision noigoavailable in
English and not being cited by the Court in thesprg judgment). Both of
these cases concerned the reunification of famidieadmitting a child to
the territory of the host State (the Netherlandegng the parent or parents
had legal residence. The integration of the childoencerned into the
family unit was regarded as necessary for theietbgpment in view of their
young age (nine years i§en and fifteen years infuquabo-Tekle and
Otherg. It should be observed that neither of these tases concerned
family-formation during an illegal overstay in thest State, but that, on the
contrary, in both instances the request to havechiidren enter the State
was filed before they had entered the State, in ptiamce with the
applicable immigration law — quite unlike the stioa in the present case.
In both of these previous cases, where the childreemselves were
applicants, the Court concluded that the Nethedahdd a positive
obligation to allow the children to reunify withdin parent(s) lawfully on
Dutch territory.

7. In the present case the original complaintefdpplicant was that the
respondent State had not allowed her to file aesigior residence from its
territory. It is noteworthy that the Court has rbanged its position on the
legitimacy of the immigration condition contesteg¢ the applicant. It
reiterates in paragraph 101 that, in principle, tGanting States have the
right to require aliens seeking residence on theiritory to make the
appropriate request from abroad. This matter isfumtther addressed in the
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judgment because the Court, after having reforradlathe complaint
proprio motu (in paragraph 76 - the original complaint being set in
paragraph 77), decides on the merits that in thiecpkar circumstances of
the case denial of residence violates the obligatm respect family life.
The patrticular circumstances taken into considenally the Court are that
the husband and children all hold Dutch nationalityat the children have
always lived in the Netherlands; that the applisahtisband provides for
the family by working full-time in a job that inaes shift work, with the
consequence that he is absent from the home on seeméngs; and that, as
a result, the applicant is the primary care-takethe children. What is
remarkable is that the Court performs a balancixegyase of its own as
regards the factual, detailed merits of the indigidcircumstances affecting
the applicant, although it cannot be said thatitvestic authorities did not
themselves have full and careful regard to the vesle principles,
considerations and aspects as developed in thet'€atase-law (see
paragraph 34).

8. After years of legal battle the respondentéestatreproached by the
Court for having “tolerated” her presence as loagtalid (paragraph 116),
having allowed her the opportunity to raise a fgmllhe Court equates the
absence of a forced removal with tolerance of hesgnce. While this
precarious situation continued for such a lengtbyiga of time, during
which, according to the Court, for a large paxv@s open to the authorities
to remove her, the applicant was enabled to estalsind develop strong
family, social and cultural ties in the Netherlandfie Court’s reasoning
can hardly be understood as applying the princthk family-creation
without having stable grounds for residence idatrisk of those who do so
in a situation that is known to them to be preasmioThe margin of
appreciation, which was wide in such circumstanbes, undergone a hot
wash in this case.

9. Where parents make personal choices, the Stabsitive obligations
under Article 8 are generally spoken of as beingexfondary importance
and almost the same goes for facing consequenagslibérate acts. Thus,
imprisonment of fathers sentenced for having coneaita crime rarely
raises issues under Article 8 of the Conventioenethough their children
are liable to suffer from it. The same goes forodoe. The present case, of
course, is not at all about a committed crime divarce; nor is it about an
eventual rupture of family life caused by the Stdteis about a family
wishing to establish a particular place of resigené/hat would be the
perspective in cases of chosen emigration fromNiierlands in contrast
with this case of refused residence? Many parezg& sconomic or other
opportunities abroad; and nowadays Suriname is tabho popular
destination. Even though children of such emigranight prefer to stay
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where they reside, they would be obliged to folltheir parents. In such
cases of chosen emigration the State has genespdlgking no positive
obligation to intervene. It is commonly understdbdt respect for family
life implies that the best interests of the chifdege then considered to be
best served by accepting the consequences ofawéu() choices made by
their parents, unless fundamental rights of thddodm (such as those
protected by Article 3) would thereby be violat&thifting the responsibility
for consequences of choices made by parents tStdte is, in our view, in
principle not conducive to the furtherance of thestbinterests of the
children with regard to family life. There wouldsal be a great risk that
parents exploited the situation of their childrerorder to secure a residence
permit for themselves (sd&aitt v. Norwayno. 47017/09, 8§ 79).

10. On our analysis of the facts, the balancingr@ge between the
interests of the applicant and her family, on tine dand, and the general
interest of the community, on the other, was pentd by the national
authorities, including the independent and impbhd@mestic courts, in a
full and careful manner, in conformity with the Wwestablished principles
of the Court’s case-law. The majority holds a dif& view. The approach
adopted by the Court in the present case in effectives giving to those
prospective immigrants who enter or remain in tbentry illegally and
who do not properly and honestly comply with thegaribed conditions for
seeking residence a special premium, in terms afv@ation protection,
over those who do respect the applicable immignaléev by remaining in
their country of origin and conscientiously complyiwith the procedures
laid down for seeking residence. The result isléialm be to encourage
illegal entry or over-staying and refusal to compWth the prescribed
immigration procedures and judicially sanctionedless to leave the
country. The right answer in hard cases is thetbagfulfils the obligation
of the community to treat its members in a civilidaut also coherent and
principled manner. In replacing the domestic balapexercise by a strong
reliance on the exceptional character of the padrccircumstances, the
Court is drifting away from the subsidiary role igsed to it by the
Convention, perhaps being guided more by what mane, rather than by
what is right.



